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Abstract. The article analyzes certain provisions of current legislation and judicial
practicein order to clarify the content of the definition contained in Part 3 of Article 60 of the
Criminal Procedure Code of Ukraine “the state of pre-trial investigation.”

This goal is conditioned by the norm of the Criminal Procedure Code of Ukraine which
states that an applicant who is a whistleblower (in addition to the possibility: to receive a
document confirming acceptance and registration of his application from the body to which he
applied; to obtain an extract from the Unified Register of pre-trial investigations; to add items
and documents in confirmation of his application; to receive infor mation on the completion of
the pre-trial investigation) has the right to receive information on the state of pretrial
investigation initiated by his application in the manner prescribed by the Law of Ukraine
1700-VIl “On Prevention of Corruption” of October 14, 2014; as well as due to the lack of
official inter pretation of this provision, scientific research and ambiguity of case law.

An analysis of the Regulations on the Unified Register of Pre-Trial | nvestigations proved
that the content of the term of “state of pre-trial investigation” should not be equated with
infor mation outlining the state of continuation or completion of this investigation, because the
legislator granted the whistleblower compared to the applicant a privileged position to obtain
information about the pre-trial investigation (Part 3 of Article 60 of the CPC of Ukraine,
paragraph 13 of Part 2 of Article 53-3 of the Law of Ukraine Ne 1700-V11 of 14 October 2014),
we reasonably conclude that this information is not covered by the data contained in the
extract from the Unified Register of Pre-trial I nvestigations.

Key words. applicant, whistleblower, criminal proceeding, state of pre-trial investi-
gation, extract from the Unified Register of pre-trial investigations.
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Formulation of the problem. On January 1, 2020, the Law of Ukraine “On Amendments to the
Law of Ukraine “On Prevention of Corruption” Concerning Whistleblowers’ of October 17, 2019 entered
into force, which led to a humber of changes and additions to a number of regulations. This normative
legal act “modifies the definition of whistleblowers, streamlines the organizational and institutional basis
for informing about violations of anti-corruption legislation, details the rights of whistleblowers and the
procedure for their implementation, establishes a full system of jurisdictional and procedural means of
whistleblower protection, etc.” [1].

Thus, in accordance with the Law of Ukraine No. 1700-VII “On Prevention of Corruption” of
October 14, 2014 (as amended), a whistleblower is a natural person who, in the presence of belief that the
information is reliable, reported possible facts of corruption or corruption-related offenses, other violations
of the Law of Ukraine “On Prevention of Corruption” committed by another person, if such information
became known to him in connection with his work, professional, economic, social, scientific activities,
service or training, or its participation in the procedures provided by law which are mandatory for the start
of such activities, service or training” [2].

According to the Explanation of the National Agency for the Prevention of Corruption of June 23,
2020 No. 5 “On the legal status of whistleblowers’, “a whistleblower” is a natural person who: 1) has
information about alleged corruption offenses — factual data, namely on the circumstances of the offense,
the place and time of its commission and the person that committed the offense; 2) is convinced of the
accuracy of the rdevant information; 3) has received information in the course of employment,
professional, economic, social, scientific activity, service or training or participation in the procedures
provided by law which are mandatory for the beginning of such activity, service or training; 4) reported the
information, in particular, through: 4.1) internal channels to the head or authorized unit or person of the
body or legal entity in which the whistleblower works, undergoes service or training or on whose behalf he
performs work; 4.2) regular channels to specially authorized entities in the field of anti-corruption, pre-trial
investigation entities, bodies responsible for monitoring compliance with laws in relevant aress,
4.3) external channels” [3].

In the absence of at least one of these essential features, a person cannot be considered a
whistleblower. It should be noted that the person who provided the notice is not a whistleblower if the
information: 1) does not contain factual data, namely the circumstances of the offense, the place and time
of its commission, the person who committed the offense; 2) became known to her not in the course of
professional, economic, social, scientific activity, service or training or participation in the procedures
provided by law which are mandatory for the beginning of such action activity, service or training [3].

Consistently, the mentioned provisions of the Law of Ukraine “On Amendments to the Law of
Ukraine “On Prevention of Corruption” Concerning Whistleblowers’ of October 17, 2019 were reflected
in the Criminal Procedure Code of Ukraine (hereinafter — the CPC of Ukraine). Thus, the whistleblower is
included in the circle of participantsin the criminal proceedings. In accordance with paragraph 16-2 of Part
1 of Art. 3 of the CPC of Ukraine, a whistleblower is “an individual who, in the presence of a belief that
the information is reliable, filed a statement or notification of a corruption criminal offense to the pre-trial
investigation body”.

Analyzing the content of the concept and provisions of Article 60 of the CPC of Ukraine, it is obvious
that the procedural status of awhistleblower corrdates with the procedural status of an applicant. Thus, part 3 of
Article 60 of the CPC of Ukraine states that an applicant who is a whistleblower (in addition to the possibility:
to receive a document confirming acceptance and registration of his application from the body to which he
applied; to obtain an extract from the Unified Register of pre-tria investigations; to add items and documents in
confirmation of his application; to receive information on the completion of the pre-trial investigation) has the
right to receive information about the state of the pretria investigation initiated by his application or
natification in the manner prescribed by the Law of Ukraine No. 1700-VII.

At the same time, paragraph 13 of Part 2 of Art. 53-3 of the Law of Ukraine Ne 1700-VII “On
Prevention of Corruption” of October 14, 2014 provides that a whistleblower has the right to receive
information about the status and results of consideration, inspection and/or investigation upon his
notification of information [2].
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In this context, the question arises as to what is meant by the “state of the pre-trial investigation”, in
particular, what information about the pre-trial investigation can be obtained by the whistleblower.

The purpose of the articleisto clarify the content of the definition contained in Part 3 of Article 60
of the CPC of Ukraine “the state of pre-trial investigation” on the basis of the analysis of the provisions of
current legidlation and judicial practice.

Presentation of main material. Analysis of case law shows that the above-mentioned issue is not
only theoretical but also practical. Thus, the Resolution (Case No. 991/5099/20) of the Supreme Anti-
Corruption Court of 24 June 2020 states that due to the fact that the provisions of criminal procedure
legislation, in particular the CPC of Ukraine, do not contain a definition of “state of pre-trial investigation”,
the investigating judge considers it necessary to refer to the Academic Explanatory Dictionary of the
Ukrainian language in order to define the term “state’ in the general sense of the word in order to address
the question of what information should be provided by the investigator/prosecutor in accordance with
Part 3 of Art. 60 of the Criminal Procedure Code of Ukraine.

Thus, the state is: 1) circumstances, conditions in which someone, something is, exists at the
moment; 2) a set of features, traits that characterize the subject, phenomenon at the moment in accordance
with certain requirements for quality, degree of readiness, ec., for example, a person’s health is defined as
sick / not sick, marital status— —married / single and so on.

In view of the relevant definition, the investigating judge concludes that the notion of “state of pre-
trial investigation” is defined as “completed or ongoing” pre-trial investigation in the criminal proceeding
in question at the moment, i.e. at the time of consideration by the authorized person of the pre-trial
investigation in this criminal proceeding” [4].

However, it is difficult to agree with this conclusion of the court, given the following.

Article 60 of the CPC of Ukraine provides that an applicant, as well as an applicant who is a
whistleblower, has the right, inter alia, to obtain an extract from the Unified Register of Pre-trial
Investigations.

At the same time, the Regulations on the Unified Register of Pre-trial Investigations, the procedure
for its formation and maintenance (approved by Order No. 298 of the Prosecutor General of 30.06.2020)
state that information on the “criminal proceeding registration number, date of registration of the
proceeding (materials of pre-trial investigation), date of receipt of the application, notification of a criminal
offense or detection from another source of circumstances that may indicate the commission of a criminal
offense, surname, name, patronymic of the victim, that of the applicant (name of legal entity and code of
the Unified State Register of Legal Entities, Natural Persons-Entrepreneurs and Public Formations), date
and time of entering information on the application/natification of a criminal offense or identification from
another source of circumstances that may indicate the commission of a criminal offense into the Unified
Register of pretrial investigations, legal qualification of the criminal offense, a summary of the
circumstances that may indicate the commission of the criminal offense, last name, first name, patronymic,
date of birth of the person natified of the suspicion, the results of the investigation and information about
the specific pre-trial investigation, name and code USR of the legal entity in respect of which the
proceeding is carried out, surname, hame, patronymic representative of the legal entity, consequences of
the investigation of the criminal offense, pre-trial investigation body, surname, name, patronymic of the
investigator (investigators) who carries out the pre-trial investigation, surname, name, patronymic of the
prosecutor (prosecutors) who exercises procedural guidance”) [5]. This gives grounds to claim that the
extract from the Unified Register of Pre-trial Investigations should already contain information whether the
pre-trial investigation is “ completed or ongoing”.

Conclusion. Therefore, the content of the term of “state of pre-trial investigation” should not be
equated with information outlining the state of continuation or completion of this investigation, as the
analysis of Article 60 of the CPC of Ukraine shows that the legislator granted a whistleblower a privileged
position, compared to an applicant, to obtain information about the pre-trial investigation, i. e. to obtain
information that is not covered by the Extract. Thus, it is obvious that the analyzed norm of the CPC of
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Ukraine needs more detailed (clear) specification in the part concerning the amount of information that a
whistleblower can receive regarding the pre-trial investigation initiated upon his application or notification.
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Bosogumup Kanuip
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npodecop kadeapu KpUMiHAIBHOTO TpaBa i Mporecy
Haranis CiorBiHcbKa

Hanionansuuii yHiBepcutet “JIbBiBChbKa MOJITEXHIKA”,
[HCTUTYT MpaBa, MCUXOJIOTIT Ta IHHOBAIIHHOT OCBITH,
KaH/AW/IaT IOPUIMYHIX HAYK,

aCHCTEHT KadeIpu KpUMIHAJIBHOTO IIpaBa i mporecy
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OJIEP)KAHHSI BAKPUBAYEM KOPYIIIIi IHOOPMAIIIL ITPO CTAH JJOCYJIOBOI'O
PO3CJIIJTYBAHHSI PO3IIOYATOI'O 3A MOI'O 3ASIBOIO UH MTOBIIOMJIEHHSM

B cratTi npoananizoBaHo OKpeMi IO/I0KEeHHSI YHHHOI0 3aKOHOAABCTBA TA CYJAO0BOI NPAKTHKHU 3
METOI0 3'SICyBaHHSI 3MICTOBHOIO HANOBHEHHSI BH3HAauYeHHs, 0 MicTuThes y 4yactuHi 3 crarri 60
KpuminaiabHoOro nmpomecyajbHOro Koaekcy Y KpaiHu “cTaH J0CYT0BOr0 pPo3caiTyBaHHS" .

IlocTaBnena meTa 3ymMoBJIeHa HOpMOKW KpumiHajibHOro npouecyajbHOr0 KoJeKkcy YKpaiHu, ska
BCTAHOBJIIOE, LI0 3asiBHUK SIKUI € BUKpUBadeM (KpiM MOMJIMBOCTI: OTPUMYBATH BiJ Opray, o siKoro
BiH mojaB 3asBy, AOKYMeHT, 0 HiATBepIKy€ il NPUHHATTA 1 peecTpaunilo; OTPUMYBATH BHTAT 3
€auHOr0 peecTpy AOCYIOBUX PO3CJaiAyBaHb, IOJABATH HA MiATBEpPHKEHHsI CBO€i 3asABU pedi i
JOKYMEHTH, OTPUMYBATH iH(opManio mpo 3akiHYeHHs 0CYA0BOr0 PO3CIiAyBaHHsI) HAAIEHHI MPaBoM
B TOPSAJIKY, BcTaHoBjJeHoMY 3akoHoMm Ykpainu Ne 1700-VII “IIpo 3amobiramns kopynumii’ Bim 14
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sxoBTH 2014 poky, orpumyBaTH indopmaiiio npo cTaH 70CyA0BOro po3ciiyBaHHs, 0 Po3MoyaTte 3a
J0ro 3asiBOI0 YM MOBIZOMJICHHSIM; a TaKOXX 3yMOBJIEHA BilCyTHicTI0O 0QililiHOr0O TIymMadeHHS LbLOrO
N0JI0KeHHSI, HAYKOBHX PO3Bi/IOK Ta HEOHO3HAYHICTIO CY10BOI MPAKTUKH.

Anani3 IlosoxxeHHs npo €1unHuii peecTp 10Cy10BUX PO3C/IiAyBaHb, NOPSAAOK iioro ¢popMyBaHHS
Ta BeJeHHs, J0BiB, 110 3MiCT BU3HAYEHHS “CTaH JA0CYJA0BOI0 PO3CJHiTyBaHHs HEIOLiJTbHO MPUPiBHIO-
BaTH A0 iHdopmanii, M0 OKpecaO€ CTaH TPUBAHHS YM 3aBepPLICHHS LbLOr0 PO3CHiTYBAHHA, alikKe
BPaxXoOBYIOYH TOH (pakT, 10 3aKOHOJAaBelb HAJaB BUKpPUBAYy IpUBLIeiioBaHe CTaHOBHIIE, MOpPSI 3
3asIBHHKOM WI0J10 OTPUMAaHHs iHdopMmaii nmpo gocynose posciainyBanHus (4. 3 c¢t. 60 KIIK Ykpainu, m.
13 u. 2 c1. 53-3 3akony Ykpainu Ne 1700-VI| Bix 14 :koeTHa 2014 poky), 00rpyHTOBAHO MPUXOAUMO 10
BHCHOBKY, 10 I iHjopMalis He OXOIIIOETHCA JAHUMH, IO MICTATbCA Y BUTA3L 3 €auHOrO peectpy
JOCY0BHX PO3CJIiTyBaHb.

Kiro4oBi ciioBa: 3aiBHHK, BUKPHBA4 KOPYMIii, KpUMiHAJTbHEe NMPOBAJKEHHS, CTaH A0CYA0BOI0
po3caifyBaHHs, BUTAT 3 €IMHOr0 peecTpy A0CYAOBHX PO3CJIiAyBaHb.
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