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IIpoananizoBano nutanua kiaacudikauii popm cmiByuyacti y 3104yuni. Koncrarosano,
110 cyYyacHe KPpUMiHAJIbHe NMPAaBO 3HAXOAMTHCH J0BOJIi AaJeKO BiA BUPIlIeHHS] MUTAHHSA NPO
yHiikoBanuii minxin go kaacupikauii popm cmiByuyacti. He 3Mir moBHO0 Mipor 3HATH
sragany cynepeuky i ynHamnii KK Ykpainu.

He 3amepeuyrounm apryMeHTH ycix cTOpiH, Bce K, Ha HALIy JAYMKY, 3apa3 He 4ac A
PaIMKaJIbHUX 3MiH OIHOTO 3 YIJILHMX IHCTUTYTIiB KPMMiHAJIBHOIO MpaBa, 0CO0JMBO 32 YMOB
akTuBHOTrO po3podientst HoBoro KK Ykpainu. Bigrak, i Hagani 6a3oBuM i HallakTyaJbHiIuM
AJIsl MPaBUJIbHOI KPUMIiHAIBHO-MPaBOBOI KBatdidikauili mponoHyeTbess W Haaadi BBaxaTu
3akpimiennii y cr. 28 KK Ykpainu miaxin, 3rigHo 3 skuM 3a cy0 €KTUBHUMH O3HAKaMH, 3a
CTIHKICTIO cy0' €KTMBHHUX 3B f13KiB, CTIHKiCTIO yMHMCJIy pO3Pi3HAIOTL BYMHEHHS 3J10YHHY
Pi3HHMM 3JIOYMHHHMH TPYNAaMH. a) BYMHEHHS 3JI0YMHY I'PYNOI0 0Ci0; 0) BUMHEHHS 3JI0YMHY
rpynow ocié 3a momepeIHbOW 3MOBOIO; B) BUMHEHHS 3JI0YHMHY OPraHi3oBaHOI) T'pPYIOIO; TI)
BUYHMHEHHS 3J10YMHY 3JI0YHHHOIO OpPraHi3amiero.

€auHo10 3MiHOI0, sIKa JaBHO Ha3pijia, MM BBa)Ka€MO JOTOBHEHHS 3raJaHoOro Inepesiky
NYHKTOM “T” “BUYMHeHHA 3JI0YMHY Oannow” . He3Baxkarouu Ha icHyloui y Hayui mpoTHJIe:kHi
AYMKH 3 OO MPUBO/Y, MU NepeKOHAHI Y HeOOXITHOCTI 3ralaHOT0 KPOKY, AKHIi cIyryBaTuMe
YiTKIilIOMY BHOKPEMJIEHHIO 03HAK, MPUTAMAHHUX caMe 0aHjIi, a TAK0XK BIAMEKY€E OCTAHHIO Bil
iHmux ¢opm cniByvacri Bif 3J104HHY.

KuarouoBi cioBa: cmiBy4yacTh, opraHizopaHa rpymna, 3JIOMMHHAQ Opraisaimis, 3J04MH,
KpUMiHAJIbLHA BiINOBIAAJBHICTH, MpPaBo.

IMocTranoBka npodjemMu. [HCTUTYT CHIBYYacTi € OJJHUM 3 HaWCKITaHIMINX B KPUMIHATBHOMY TpaBi,
y SIKOMY, HE3Ba)Kal0OUM Ha 0araTopiuHy iCTOPiF0 HOro BUBYEHHS 1 YMCIEHHI JOCTIKEHHS, 3aJUIIaI0ThC
HeBHpilleHUMH Oarato nmutanb. Hallbinbm ke MTUCKYCIHHUM 3 HUX € MUTaHHS PO (OPMH CIIBYYACTi, IO
KOHCTATy€eThCSl MPAKTUYHO BCIMa JOCHTITHMKAMU Ili€l mpoOsigeMu. Pi3HOMaHITTS MiAXOIIB 10 3raJlaHOro
MUATaHHS 3yMOBJICHE, MEPII 3a BCE, CKIAJHICTIO JOCTIKYBAHOTO SBHINA, 110 MICTUTh KUIbKa PI3HOBHIIB,
SIK1 BIIPI3HSIOTHCS 3MIICHIOBAHUMH CITIByYaCHUKaMHU (YHKIIISIMH, a TAKOXK PiBHEM CYO’ EKTHBHOTO 3B’ SI3KY
MIXK HUMH.
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I sxmo 1momo HeoOXigHOCTI BUAUIEHHS (OpM 1 BHIIB CIIBYYacTi CYINEPEUOK IPAKTHYHO HE
CIIOCTEPIra€eThbes, TO IMPOMO3UIT MO0 BUIAUICHHS KPHUTEPiiB MOAIOHOTO MOMLTY BUKIMKAIOTH YaCOM
3arekm auckycii. [Ipy nboMy KokeH i3 BUEHHMX, KPUTHUKYIOUW TMO3HIIii 1HIIOTO, MPOIOHYE CBii BapiaHT
BUPIIICHHS TTPOOJIEMH, KU, CBOEIO YEPIOl0, CTAE MPEMETOM KPUTHUKH THIIOTO JTOCHiTHHUKA.

AHani3 nociaipxenns npodsaemn. [Tutanns knacudikanii GopM criBydacTi y 3JIOYUHI CIYTyBaIH
MPEIMETOM HAyKOBHX PO3BIJOK 3HAYHOI KUIBKOCTI BITUM3HSHHMX HAyKOBI[IB, TBKUX sK JI. AHOXiHa,
P. l'anmiakGapoB, A. I'epuenson, II. I'pimaes, M. Ipanos, I'. Kpirep, A.Capumn, B. Crammc, B. Tamii,
M. Illapropoxacekuii Ta iH.

HesBaxkaroun Ha 3HA4YHY KUTBKICTh ITyONiKamiid, MPUCBSYEHHX NHUTAaHHAIM QopMaM CriBydacTi

3HaXOJ/SATh OJIHOCTAITHOCTI Y KOJIaX HAYKOBIIIB Ta MPAKTUKIB.

Mera crartTi. YCBIZOMIIOIOYM, IO B MEXaX OJHIET KOPOTKOI HAayKOBOi CTaTTI HEMOXJIMBO
PO3KPHUTH BCi MUTaHHS, TIOB s3aHi 3 yciMa migxomaMu 1o kiacugikaiii ¢opM CIiBydacTi y 3704MHI, MU
PO3IJISTHEMO JIMIIIE HAHOLIbIN 3HAYMMI Ta IiKaBl HA HAIl TOIJIAL, Ta W TO JIMIIE y YacTHHI 0a30BUX
TOJIOYKEHbB, 3AJIMIIMBIIN BCE 1HIIE IS MTOJAIbIINX HAYKOBUX PO3BIJOK.

Buknan ocHoBHoOro marepiany. L{eHTpanbHIM MUTAHHSM MOJUTY CIIBYYACTi HA OPMHU € MTUTAHHS
npo i kpurepii. 3aNeXHO BiJ TOro, KU KpHUTepiii MOBHHEH OYyTH TOKIAJICHWH B OCHOBY IOHSTTS i
Kkiacudikallii, iCHyt04i 3 I[bOr0 MUTAHHS MO3MUIT MOKHA MOAUIMTH Ha JeKiabka rpyn. OmHak iCHYIOTH 1
TaKl MIXOAM A0 IE€l MpoOaeMHu, SIKi B CUIY CBOET CBOEPIAHOCTI HE MOXYTh OyTH YMOBHO BiTHECEHI 110
YKOJIHOI TPy 1 MiUIATal0Th CAMOCTITHOMY aHali3y.

[Nepmia i yn He HalYKMCIIEHHIIA TPYyIa TpEICTaBlicHa TakuMu BYeHUMH, sk A. Tpaiinin, I'. Kpirep,
A. TlioHTKOHCHKMH Ta 1H., SKIi BH3HAYAJIBFHOIO O3HAKOK (OpM CHiBy4acTi HAa3WBalOTh CTYITiHb
Cy0’ EKTHBHOTO 3B’ I3KY CIIIBYYaCHHKIB a00 CTYIiHb Y3TO/PKEHOCTI iX JIiid.

OnmHuM 3 TepmuX Yy KpPUMIHAIBHO-TIPABOBOI JiTepaTypi M0 Mo3ulito BUcIoBUB A. TpaiiHiH,
BHIUTHBIIH, 3aJIEKHO Bix “Ccy0’ €KTMBHOI 1MOB’ s3aHOCTI criBydacTi”, 4 camocTiiini dopmu: 1) cmiBydacts
MPOCTY, PO3yMIIOYM T HEI, HA BIAMIHY BijJ IHIIUX aBTOPIB, HE CIIBBUKOHABCTBO, a CIIBY4acTh IpPHU
BIZICYTHOCTI TIIOMEPEIHBOi 3MOBH, 2) CIIBy4acTh, IO XapaKTEPU3YETHCS IOMEPEAHBOI0  YTOI0I0
cmiBy4acHHKiB; 3) opraHi3oBany rpyny i 4) cHiBy4acTb OCOOJMBOTO pOXIy, TOOTO CIiBydYacTb Yy
3JI04MHHOMY 00’ €HaHHiI[1, C. 79].

ro Touky 30py 3romom po3BuHymu I[I. ['pummaeB i1 I'. Kpirep, ski 3amexno Bimx “cTymeHs
CIiBOPTaHi30BaHOCTI 3JIOYMHHOI TPyMH” 3almpONOHYBAIM Taky cuctemy (opM criBydacrti: 1) crmiBydacth
0e3 mornepesHbOi 3MOBH; 2) CIIBYYacThb i3 MOMEPeIHbOI0 3MOBOIO; 3) OpraHizoBaHa rpyna; 4) criBy4acth
0COOJIMBOT'O POy — 3JIOUMHHA OpraHi3alfis.

Kpim Toro, 3anexxHo Bix “XapakTepy 3JI0YMHHOI AisUIBHOCTI CIIBYYaCHUKIB” BCi BUITAJIKU CITIBYYacCTi
BOHH TIOAUTSUIA HA 2 BHIH: MPOCTY CHIBYYacTh (CMiBBUKOHABCTBO) i CKJIAJHY CIiBYYacTh (CHiBydYacTh 3
po3noaiiom poeii) [2, €. 51].

Ha BimMmiHy Bijg BuUeHHX, sSKi pO3YMIIOTH MiJl KpUTepieM kiacuikaiii cTymiHb OpraHi3oBaHOCTI
yuacHukiB 3mounHy, M Iapropoxacekuit, A. I'epiieH30H Ta iH. 32 OCHOBY Kiacuikamii cmiBydacTi Ha
(dhopMmu OepyTh XapakTep CIUIbHOI JISUTBHOCTI CIIBYYaCHHUKIB.

‘3 IHCTHUTYTY CHIByYacTi CIiJi TepII 3a BCE BUKIIOYUTH
CMIBBUKOHABCTBO, JI¢ B3araji HeMae CIiBy4acTi, a MOTIM PO3PI3HITH: a) CHIBBHHYBATICTh, KOJIH JCKiIbKa

Ha nymky M. lapropoacekoro,

0Ci0 CHUTBHUMH BHKOHAaBCHKHMMH YMHUCHHMH JMiSIMH CIPHYUHSIOTH yYMUCHO abo 3 Heo0epeKHOCTI
3JIOYMHHHUEN pe3ynbTaT; 6) MPOCTy CIIBYYacTh, KOJIM JCKiTbKA 0CIO CIUTBHUMH YMHCHHUMH JisIMHA Pi3HOTO
xapakrepy (BHKOHaBellb, MiA0yplOBa4, TIOCOOHUK, OpraHi3aTop) CIPHYMHSAIOTH YMHCHO abo 3
HE0OEPEKHOCTI 3TOUNHHUM Pe3yiIbTaT, B) 3JM0YMHHY OpraHi3ailifo, KOIu JAeKiabKa 0cid 00’ €AHYIOThCS IS
MIEBHOT 3JIOYMHHOI TiSUTbHOCTI 0€3 TMONepeHbOr0 BCTAHOBJICHHS BCIX KOHKPETHHUX il mposiBi”[3, €. 97].
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ToOto 3 HaBeleHO! BUIIE LUTATH BUILUIMBAE, IO aBTOP BHBOJMTH CIIBBUKOHABCTBO 3a MEXI
IHCTHTYTY CIIBYYacTi, MOSCHIOIYM II€ THM, II0 MeTa CIIBy4acTi IOJsra€ y BU3HA4YCHHI Kojia ocio,
BINOBIIaJIbHUX 3a CIUIbHE BYMHEHHS 3JIOUMHHUX JisHb 1 00CATY THX [isHb, 3a SIKIi BOHM HECYTh
BignoBizaiabHicTh. Ha qymky M. Illapropoachkoro, Kojiu B JisiX KOXKHOI'O 3 YYaCHUKIB 3JI0YHHY MICTHTBCS
foro cknan, nependavennii OcoOIUBOO YacTHHOW KpruMiHABHOTO KOJEKCY, ISl KBaidikalii iX TisHb 3
MO3HIIHA THCTUTYTY CHIBy4YacTi HEMae€ MifcTaB i MOTpeOH, TOOTO aBTOpP OOMEKYE 3aCTOCYBaHHSI IIbOTO
IHCTUTYTY JIMIIIE CIIBYYACTIO 3 PO3MoIiioM poeii [3, C. 85].

Maiike aHaJOrIYHUHN MIAXIT J0 JOCTIIPKYBAaHOTO MUTAHHS criocTepiraertecs y A. I'eprienzona. Bin
HaJIOKUTh JI0 YKCIIa aBTOPIB, SKi MPOBOAATH Kiacudikallito criBydacTi Ha (GopMHU 3aI€XKHO Bl XapakTepy
CHUIBHOT JISUTBHOCTI CIIByYaCHHUKIB. | Ha miacTaBi HbOro KpuTepito A. ['CpIICH30H muile, 110 “MOHSTTS
CIIBYYaCTi OXOILTIOE Taki (POPMH CITLHOIO BUMHEHHS 37I049MHY: 1) CIiBBUHYBATICTh, TOOTO TaKy CIUIbHY
3JI0YMHHY IiSUTBHICTD, KA XapaKTEePH3YEThCS OMHOPIAHOI (OPMOIO MOBEMIHKM BCIX BUHYBATIIB; 2)
CHIBYYacTh Y BY3bKOMY CEHCI CJIOBA, TOOTO TaKy CIIUIbHY 3JIOYMHHY MisJIBHICTB, SKa 00’ €HaHA €IMHUM
3ayMOM a00 YroIOK0 BCIX YYaCHHUKIB, MDK SKHMH BCTaHOBJICHO PO3MOALT poieid; 3) 3I04nHHE
CHIBTOBAPUCTBO, TOOTO CHUIBHY 3JI0YMHHY IISUTBHICTH KUIBKOX 0Ci0, sSKi 00’ €IHAIUCS 3 L€ METOI B
oprasizanioo” [4, c. 362].

Kpim BuieHaBeneHoi kinacudikaiiii, A. ['eplieH30H HABOAUTH Ie M IHINI MiAXOAU 0 PO3MOILTY
crhiBy4acti Ha (opMH, iCHYIOUI B HayIll KpUMIHAIBHOI'O IIpaBa; “Imo-mepIiie, 3a 4acoM CIUIbHOI AisUTbHOCTI
CIIBYYacTh IMOUIAIOTh Ha CHIBYy4YacTh Ha IOMEPEAHIX CTaAisX BUMHEHHS 3JI0YMHY 1 CIIBy4acTb MpH
BUMHEHHI 3JIOYMHY; TIO-IIpyTe, 32 XapaKTepoM YTOId BUAULIIOTH CHIiBy4acTh 0e3 MONepeaHbol Yroau i
CHIBYYacTh 3 IOIEPEIHBOI0 YTOJI0K; MO-TPETE, 3aJICKHO B/l CTYIIEHS HEOOX1IHOCTI CIIBYYacTi BU3HAIOTh
CHIByYacTh HEOOXiZHY 1 cmiBy4acTh (akyJIbTaTHBHY; IO-UETBEPTE, 3a XapaKTepOM Y4YacTi y 3JIOYMHI
BHJIUISIOTH MiA0YPIOBaHHS, BAKOHABCTBO 1 MOCOOHMITBO” . OHAK, 1I¢ IBUAIIEC PI3HOBUIH CITIBYYAaCTI, a HE
oro (¢opMH, OCKUIbKHM, HaNpUKIad, CTYMiHb HEOOXIAHOCTI CHIBydYacTi B3araji He BigoOpakae
BHYTPIIIHBOTO 3MICTY I[bOTO SBHIIA, 1[0 BUKIIOYAE BUKOPUCTAHHS 3raIaHOr0 TEPMIHY.

JlesiKi TOCHITHUKHY BIIKUIAIOTh PO3ALUILHY KiIacU(IKaIlilo CIIiByYacTi 3 00’ EKTUBHUX 1 Cy0' EKTMBHUX
O3HaK, He BOauyal4YW B HIM NPaKTUYHOrO ceHcy. [lOCHiZOBHUM TNPUXWILHUKOM Takol MO3UIi €
P. T'anmiak6apoB. bepy4n B SKOCTi OCHOBHOT'O KPUTEPIIO MOALTY CIiBY4acTi Ha (JOPMH XapakTep y4acTi y
3704MHI BiH BHIUISE HAcTynmHi: 1) CKIaaHy CIHiBy4acTh; 2) CIIBBUKOHABCTBO; 3) 3II0YMHHY TIpYIy;
4) 3nounHHe cmiBTOBapHcTBO. Ha mymKky aBTOopa, came emuHa (HackpizHa) kiacudikallis BiAmoBigae
MaTepialbHOMY 3MICTY CIIIBYYacTi, JO3BOJISE YITKO KOHKPETHU3YBAaTH i (JOPMH 3aJIGKHO BiJ XapakTepy
CYCHUTBHOT HEeOe3IEKH 1 CIpHUsIE MPABUIIBHOMY Ta OJIHAKOBOMY 3aCTOCYBaHHIO HOPM 1HCTUTYTY CITIBY4acTi
Ha npakTui. [Tpuuomy, KoxkHa 3 GOPM CHIBYYACTi, CBOEIO YEPTOI0, 3 IHIINX MiJICTAB MOXKEe OYTH MOIiIeHa
Ha BUJY, 3aBJIAHHSAM BUAUICHHS SKUX € BiOOpa)keHHsS TOro GakTy, 1o “oKkpeMi 00’ €KTHBHI i cy0’ €KTHUBHI
BJIACTMBOCT] JISSHHS MOXYTh OOYMOBHMTH HOro OLIBII-MEHII BHCOKY CTYIIHBb CYCIUJIbHOI HeOe3NeKku
MOPIBHSIHO 3 IHIIMMH AiSSHHSAMH, IO BXOJSTH IMOPSA 3 OCTaHHIM y OJHY 1 Ty X (opMmy crhiBydacti”
[5, c. 16].

JIoBOJI TPYHTOBHO MUTAaHHS MPO (OPMH CIIBYYacTi JoCHiKyBaB M. [BaHOB, SIKHII BHCIIOBHB CBOIO
OpHTIHANIBHY MO3HIII0 3 IBOro MHUTaHHA. [linmaBmm neraJpbHOMY aHalli3y MOTJIIN PI3HUX aBTOpIB Ta
BH3HABIIHM HEMPUIHIATHUMH 3alpONOHOBaHI HUMH KiacHdikailii GopM CIiBy4acTi TOJIOBHUM YHHOM 4Yepe3
PO3IUIMBYACTICTh KPUTEPiiB, MO BiAPI3HAIOTH OAHY (GopMy Bin iHIIOI, BiH AIHIIOB BUCHOBKY IPO T€, IO
€IMHO MOYJIMBOIO (POPMOIO CITiBydacTi Moxe OyTu rpyma. “B npoMy BUMazKy, — MUIle aBTop, — Ipymna sK
¢dopma croiBydacTi MmocTae sK 00 €KTMBHA KaTeropis, BTUIIOIOYM B €001 BCi MOXIIMBI 3B SI3KH
CIIBYYacCHHKIB” .

3icTaBIsAOYM O3HAKK TPYNU SK 00 €KTa IOCTIKEHHS B COMIAJbHIM IICHXOJOril 3 O3HAKaMu
CIIBYy4YacTi, aBTOp 3pOOMB BHCHOBOK MpPO T€, IO “MOHSTTS TPYNH TaK, SK BOHO (OPMYIIOETHCS B
COIiaJIbHIM TICUXOIOorii, MICTHTh yci GOpMU CIiBydacTi, siKi Oyiau po3poOiieHi B KpUMiHAJILHOMY MpaBi”.
OCKITBKH K B COIIaJIbHIN MCUXOMOTT Oy/b-KY CIIUIbHY AISUIBHICTH PO3YMIIOTH SIK TPYIIOBA, TO ii (hOPMOIO
MoOXe OYTH TUTBKH Tpyma.
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Hani M. IBanos npomnonye Beectr 10 KK HOpMy: “ Dopmoto criiBydacTi € rpyma, pi3HOBUAaMH SKOT
BHCTYIAIOTh OpraHi3allis, 0aHnaa, Ipyra, yTBOpeHa 3a IOINEpeIHbOI0 3MOBOIO Ta Ipymna 0e3 morepeaHbol
3M0BH”. | OCKIIBKH BCE 11€ YMOBHO — 33 Oa)KaHHSIM MOYKHA BBECTH I1I€ KiJIbKa iHIINX pi3HOBHIIB [6, C. 120].

3BepTaroyKCch JI0 BITYM3HSIHOTO MPABOBOTO TOJS, TO IEBHOTO POAY KpamnKy y cyrnepeulli 3 MpHBOLY
knacudikamii ¢popm criBydacti MaB 6u nmoctaButu npuitHsTHi 2001 p. KpuMinaneHuii kopeke Ykpain,
SKHH y cT. 28 “ BuMHEHHS 37104MHY TPYyIIO0 0Ci0, TPYIor 0cid 3a MOoIepeaHbOI0 3MOBOIO, OPraHi30BaHOIO
IpyIo abo 3MOYMHHOI OpTaHi3allicro” MpsMO BHOKPEMITIOE OKpeMi (opMH CriByYacTi, mUIry4H, mo: 1.
37104MH BU3HAETHCS TAKHM, 1[0 BYMHEHUH IPYIOI0 0Ci0, SIKIIO Yy HbOMY Opasid y4dacTh JeKiibKa (1Ba abo
OipIlle) BUKOHABIIB 0e€3 TomepeaHbol 3MOBM MiK c000f0. 2. 37I0YMH BH3HAETHCS BYMHEHMM 32
MOIEPEAHBOI0 3MOBOKO TPYIIOK 0Ci0, SKIO HOro CIIFHO BYMHMIM AeKiabKa ocid (aBi abo Oinbiie), sKi
3a3JaNieriip, TOOTO 10 OYATKY 3JIOYMHY, TOMOBUJIMCS PO CHUIbHE HOro BYMHEHHSI. 3. 37104WH BU3HAETHCS
BUYMHEHUM OPTaHi30BaHOIO TPYIOI0, SKIIO B HOro TOTyBaHHI ab0 BUMHEHHI Opalii y4acTh JIeKiibKa ocif
(Tpm i GidbIIE), AKi MTOMEPEAHBO 30PraHi3yBajKMCs y CTiiKe 00’ €IHAHHS [UIT BYMHEHHS I[HOTO T4 iHIIIOTO
(iHIIMX) 37104YKMHIB, 00  €IHAHMX €AMHUM ILJTAHOM 3 PO3MOAIIOM (PYHKIIH yYaCHHUKIB IPYITH, CIPSIMOBAHUX
Ha JOCSTHEHHS I[BOT0 TUIAHY, BiJOMOTO BCIM YyYacHHUKaM Tpynu. 4. 3JI0YMH BU3HAETHCS BYMHEHHUM
3JI0YMHHOIO0 OPTaHi3alli€ro, KO BiH CKOEHHH CTIHKUM iepapXidHuM 00’ €IHaHHAM JEKiITbKOX 0Ci6 (I SATh i
OLIBIIIE), YIEHH SIKOrO abo CTPYKTYPHI YaCTHHM SKOTO 3a IONEPEAHBOI0 3MOBOIO 30pPTaHI3yBAUCH IS
CHUTbHOT MISJIBHOCTI 3 METOH O€3MOCepeHhOr0 BUYMHCHHS TSOHKKMX ab0 OCOONHMBO TSDKKHX 3JIOUMHIB
yJacHUKaMH IIi€i opranizaiiii, a00 KEpiBHHMIITBA YW KOOPIMHAIlIl 37T0YMHHOI JISUTBHOCTI IHIIKUX 0Ci0, abo
3a0e3nedueHHs] PYHKI[IOHYBaHHS SIK caMoi 3JI0YMHHOI OpraHizaiii, TaK i IHIIUX 3JJ0YWHHHUX TPYII.

[Iporte, He3BaXKaIOUM Ha 3aKOHOJABYEC BHPIIICHHS CYIEpPEYKH, OCTAHHS HE JIMIIEC HE MPUITHHUIACK,
aJjie i MPOJIOBKUIIACH 3 HOBOIO CHJIOIO.

Bapiant mominy ¢opm cmiBydacTi 3a cy0 €KTUBHUMH 1 00’ €KTHBHHMH O3HAaKaMH 3alpoOIOHYBaB
M. BaxanoB. 3a 00’ €eKTHBHUMH O3HaKaMH, TOOTO 3a TI€I0 POJUIIO, SIKY BUKOHYE CIIIByYaCHHK Y 3JI0YHHI
HUM BUJIUIAIOTHCS, TPOCTA CIIByYacTh (CIIBBUKOHABCTBO, CIIBBUHHICTD), CKJIAJIHA CIIBYYacTh (CHiBY4acTh
y BJIACHOMY PO3YMiHHI CJIOBa, 3 PO3MOILIOM poieii). 3a cyd’ eKTHBHUMH O3HAKaMH, TOOTO 3a CTIHKIiCTIO
Cy0’ EKTHBHHMX 3B’5I3KiB, CTIMKICTIO YMHCIY BUIUISIOTHCA CIIBy4acTh 0O€3 MOIEPEAHBOTO 3roBOpY, 32
MOTIepEe/IHIM 3rOBOPOM, 3JI04MHHA opraHizaiiis] 7, C. 202-203].

A. CaBYeHKO TaKoX BHJALIAE (GOpMHU CHiBydacTi 3a 00’ EKTHBHUMH 1 Cy0' €EKTUBHUMH KPHUTEPIsSIMH.
OO’ eKTUBHUM KpHUTEPiEM IX TMOALTY BiH pO3MIIAAAE CHOCI0 B3a€EMO3B SI3KY CITIBYYACHHKIB; 38 HHM
BUJUISIOTBCS TIpOCTa 1 CKiagHa (GOpMHU criBydacTi. 3a KpUTEpieEM CTIHKOCTI cy0 €KTUBHUX 3B'SI3KiB,
CTIHKICTIO YMHCIY BiH PO3pi3Hs€E TPyIy 0ci0, rpymy ocif, sika BUMHSIE 3JI0YMH 33 MONEPETHBOI0 3MOBOIO,
OpraHi3oBaHy TpyIly, 3JI0YHHHY opraHizaiiro[8, c. 131].

JI. AHOXiHA HAroJoIIye, 10 HABEACH] Y HABYAJIbHIM jiTepaTypi popmu cHiBydacTi He 30iraroThes 3
00’ eKTMBHAMHU 1 Cy0' eKTMBHMMH o3Hakamu Bu3HaueHnx y KK Vkpainu opranizoBaHux o0’ €aHaHb
3JI0YMHHOI JisuTbHOCTI. ToMy Hacrae HEOOXiOHICTh MONANBIIMX JOCHi/KEHb (OpPM CIiBydacTi y
KpUMiHaJIbHOMY TipaBi. MaeTbcst Ha meTi (y cTucinoMmy hopMaTi) BUKIACTH CBOE OadeHHs I[i€i mpoOiemMu.
3a3HaunMo, 10 (GOpPMH CHIBy4YacTi Jar0Th MOMKJIMBICTH 3'ACYBaTH CYTHICTb CHUIBHOI 3JIOYMHHOL
JISUTBHOCTI, 00’ €HAHOI y TMEBHHMM pIBeHb OpraHi3allii 3a CTymeHeM Ii cychiibHOiI HeOesneku. Brache,
(dopmMa, SIK KOHCTATyBaJIM CTAPOAaBHI PUMIISIHHU, € CIIOCOOOM BiTOOpaskEHHS 3MICTY IIPEIMETIB 1 SBHILL.

IIpocma opma cnieyuacmi. Jlo Hel BIIHOCMMO BYMHEHHS 3JI04MHY JEKiJIbKOMa 0co0aMu (Tpymoro
ocib) 6e3 momepeaHs0i 3MOBH, Y TOMY YHCIIi 3 TIOTOKEHHSIM il Ha MICIIi, BiAMOBiZaIbHICTD 32 SIKi, ITO-
nepiie, rnependaveHa 3a TaHOK O3HAKOI, 1 Oe3mocepeHbo Bkazana y Hopmax KK Vkpainwy, i, mo-apyre,
3MiiCHEHHs OyIb-SIKOTO THIIOTO 3JIOYMHY TPYIOr0 0ci0 0e3 mormepenHboi 3MOBH y BHIIaJKaX, KOJIH Taka
o3Haka y ctarti KK npsiMo He HaBOANTHCS.

Crknaona opma cnigyvacmi. 3 Orjasay Ha CyCHUIbHY HEOE3NEKYy 3JIOYMHIB, IO 33 CBOIMHU
MPaBOBUMH O3HAKaAMH BXOJSITh 10 HEl, CKIIaHy (OpMY CHIBYYacTi JOIUIBHO PO3MEXKYBAaTH Ha CKIIAIHY
KBaJTipiKOBaHy 1 CKIIaJIHy 0COOIHMBO KBaMi(hiKOBaHY.
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Knacugpikayis popm cnieyuacmi y snouuni

Ho cximanaoi kBamiikoBaHOI BIZHOCHMO BUYWHEHHS 3J0YMHY TPYIOK OCIi0 3a TONepenHboo
3moBor0. ¥ KK Ykpainu 1o 03Haky BU3HAYEHO SK KBaNi(iKylOUy i Taky 110, OOTSDKYE BiAMOBIIATBHICTD.
HaiiGinple Takux MOEIHAHb y HOPMaXx, IO BCTAHOBJIOIOTh KPHUMIHAJIBHY BiIOBIIANBHICTE 32 3JI0YHMHH
MPOTH BIACHOCTI Ta Y cpepi 00iry HApKOTUUIHUX 3aCO0IB.

CrxiagHa ¢opMa cmiBy4acTi ocoOIMBO KBajtiikoBaHA — 1€ OpPraHi3oBaHa rpyla, a TakoX OaHja,
030poeHe GOpMyBaHHS Ta iHIIIE 3TTOYMHHE YIPYITyBaHHS, IPAaBOBI 0O3HAKH SKUX BU3HA4YEHO Y 4. 3 cT. 28 KK
VYxpainu. Taki 37104nHHI 00’ €IHAHHS 332 CBOIM 3MICTOM € CTIHKMMHU OpPTraHi30BaHHMH CTPYKTypamH, IO
CTBOPIOIOTHCS 32 B3a€EMHOIO 3rOJI00 X CIIBYYaCHHUKIB 1 CIIPSIMOBaHI HA TPUBAITY 3JI0YMHHY JISUTEHICTb.

CBOEI0 Yeproro, OpraHizoBaHi IPyIMH 3a CTYIICHEM X CYCHUIbHOI HeOE3MeKH AOIIBHO PO3MEKYBATH
Ha jBa Buau. Ilepmmii — He 030poeHa opraHizoBaHa rpyna. Jpyruii — 030poeHa opraHi3oBaHa rpyna,
Oanna un hopMyBaHHS.

Buma ¢opma criBydacti — AisUIbHICTH 3JIOYMHHHMX OpraHi3aliii KpUMIHAIBHOTO CIPSIMyBaHHS Ta

3JI0YMHHA MTOJITHYHA CHCTEMa UM OpPTaHi3allis, sKa € HaWOUIbII COMialbHO HEOE3METHOI CTPYKTYPOIo [9,
C. 24-25].

BucnoBku. IlizcymMoBylourn BHKIaJCHE BHUIIE, MOXXHA KOHCTATyBaTH, IO CydacHE KpHMiHaJIbHE
MpaBoO 3HAXOMUTHCS JIOBOJI JajieKO BiJ BUPINICHHS MUTaHHS Npo YHiIpiKOBaHMM migxix no kiacudikarii
¢dopm criBydacti. He 3Mir moBHOIO Mipoto 3HATH 3rajjany cyrnepedky i unaanit KK Ykpainu.

He 3anepeuyroun apryMeHTH yCiX CTOpIiH, BCE JK, Ha Hally JyMKYy, 3apa3 HE 4ac Ha paJvKaibHI
3MIHU OJIHOTO 3 YUTBHUX IHCTHTYTIB KPUMIHAJIBHOTO MpaBa, 0COOIHMBO 32 YMOB aKTHBHOTO PO3POOJICHHS
HoBoro KK Ykpainu.

Binrak, i Hamani 6a30BUM i HallaKTyalbHIIIMM IS IPaBHIIbHOT KpUMIHATIBHO-TIPABOBOI KBasi(ikallii
MPOTIOHYETHCS W HaAami BBaxkaTu 3akpiruieHui y cr. 28 KK Ykpaiau minxin, 3a skuMm 3a cy0' €KTHBHUMH
O3HaKaMH, 3a CTIHKICTIO cy0 €KTUBHUX 3B's3KIB, CTIMKICTIO YMHUCITY PO3PI3HAETHCS BUMHEHHS 3IOYUHY
PI3HUMH 3JIOYMHHUMHU IPYyMaMU: a) BYNHEHHsI 3JI0YMHY TPYIOI0 0Ci0; 0) BUMHEHHS 3JI0YMHY TPYMO 0Ci0
3a MOMNEPEIHHOI0 3MOBOIO; B) BUMHEHHS 3JI0YMHY OpPraHi30BaHOK TPYIOI0; T) BYMHCHHS 3JI0YHHY
3JIOYMHHOIO OpraHi3alli€ro.

€IMHOI0 3MIHO0, sIKa JAaBHO Ha3pijia, MU BBAKAEMO JIOMIOBHEHHS 3raJlaHOr0 MEPEJIiKy MYHKTOM “T”
“BuMHEHHs 3704YMHY 0aHo0”. He3Bakaioun Ha iCHYIOYi y HayIll MPOTWIICKHI ITyMKH 3 I[LOT'O MUTAHHS
(mampuksam, 1. PamioHOB CTBep/pKYBaB, IO HUM Ha PIiBHI JMCEPTAIiiHOrO IOCTIHKEHHS “HaBEICHO
JOJIATKOB1 apryMEHTH Ha KOPHCTb TOTO, IO OaHaa HAJICKHUTh J0 Takoi (GOpPMH CIiByd4acTi, K BUMHEHHS
3JI0YMHY OPraHi30BaHOI TPYIOI0 0cid, a ToMmy il mpuTaMaHHi BCi O3HAKH IIi€i (OpMHU CIiBydYacTi y
3JI0YHHI, 8 TAKOXK Ha Hel MOBHICTIO MOIIMPIOETHCS PETYIIOIOUNH BILUTUB IHCTUTYTY CITIBYYacTi y 37I0YHHI"
[10, c. 6]), Mu mepekoHaHI Yy HEOOXIITHOCTI 3ragaHoro KpOKYy, SKHH CIyryBaTUME YiTKIiLIOMY
BHOKPEMIICHHIO PHC, IPUTAMAaHHUX came OaH/i, a TAKOXK BIIMEKY€E OCTAHHIO BiJI iHIIUX (GOPM CHIBYYaCTi Y
3JI0YHHI.
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CLASSIFICATION OF FORMSOF PARTICIPATION IN CRIME

The article is devoted to the analysis of the question of classification of forms of complicity in
crime. It is stated that modern criminal law is quite far from solving the question of a unified approach
to the classification of forms of complicity. The current Criminal Code of Ukraine was not able to
completely remove the said dispute.

Not disputing the arguments of all parties, however, in our opinion, we believe that now isnot the
time for radical changes to one of the leading institutions of criminal law, especially in the conditions of
active development of the new Criminal Code of Ukraine. Therefore, it is further suggested that the
basic and most relevant for the correct criminal legal qualification be further enshrined in Art. 28 of the
Criminal Code of Ukraine the approach according to which on subjective grounds, on stability of
subj ective connections, stability of intent differ entiates committing a crime by different criminal groups:
a) committing a crime by a group of persons; b) committing a crime by a group of persons by prior
conspiracy; ¢) committing a crime by an organized group; d) committing a crime by a criminal
or ganization.

The only change that is long overdue, we consider the addition of the mentioned list item “d”
“committing a crime by a gang.” In spite of the opposing views in science, we are convinced of the need
for this step, which will serve to more clearly distinguish the features inherent in the gang and to
distinguish thelatter from other forms of complicity from crime.

Key words: complicity, organized group, criminal organization, crime, criminal liability, law.
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