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IIpoananizoBano nmpapoBi mo3uiii €Bponeiicbkoro cyay 3 mpap JIOAUHH, C(POPMOBAHUX Yy
npoueci po3risay CnpaB, 0 CTOCYBAIUCH MOPYIIEHHSI MPAaB JIIOAUHM 4Yepe3 TUCKPUMiHAIi0 32
MOBHOIO 03HAKOIO (OuCKpuminauis na rpynmi mMoeu) il yac peanizaiii mpaBa Ha 0CBiTY.

Ha ocHoOBi nmpoaHasi3oBaHMX NPABOBUX MO3UIlIi MOKHA MOSICHUTH HEOOIPYHTOBAHICThL
BHUMOT JeSIKMX NPeACTABHUKIB MEHIIIUH 31l CHIOBATH HABYAJIbHMII MPo1ec BUHITKOBO MOBOIO
HANiOHAJBLHOI MEHIIUHHU, ITHOPYIOYM HABYAJILHUII mpouec aep:kaBHow MoBow. Kpim Toro,
Hu3ka npaBoBux nosunii €CILJI moxe OyTu 3acTocoBaHa JJisl A0BeleHHSI TUCKPUMiHALT
OCBITHiX MpaB yKpaiHUiB 32 MOBHOIO 03HAKOI0 Ha OKynoBaHuX Pociero Tepurtopisix.

Kurouogi ciioBa: npasa Jgwoaunu, €Bponeiicbkuii cya 3 npas awaunu, KonBeHuis, npaBo
HAa OCBITYy, TUCKpUMiHAaIlisl, AMCKPUMiHAILlisI 32 MOBHOIO 03HAKOIO.

IMocTranoBka npodaemu. [lepen nepxkaBoto YkpaiHa JaBHO BXKE IMOCTAJO MUTAHHS: Y SIKHHA CIIOCIO
IHTErpyBaTH HaI[lOHAJIbHI MEHIIMHH B YKpaiHChKE CYCITUTBCTBO, HE JOMYCTHUBIIA TPU IBOMY XOIHOT
TUCKpuMiHalii? [IuTaHHS € CKJIaJHUM, OCKUIbKH, 3BICHO, JEAKi 3 MPEACTABHHMKIB IMX HAIllOHAIBHUX
MEHIIIMH XOTUIH O Hajajl 3MiHCHIOBATH HAaBYAJIbHUN IPOLIEC JIUIIE PITHOK MOBOI, (PaKTUYHO CIIPUAIOUYH
BNacHii cerperamii. OqHak, nonoxxeHast Koncrutyiii Ykpainu 3000B’ s13y10Th 3aCTOCOBYBATH JICPKaBHY —
YKpaiHChKY MOBY SIK MOBY OCBITHBOTO MPOIIECY B JIEP’KaBHUX 1 KOMYHAIbHUX HaBUAILHUX 3aKJIajax.
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VY 3B’s3Ky 3 MM BUHHKA€ Taka JWJeMa, TiJlHAa iHTEJIEKTyaJbHHX 3yCHIIb IOPHUCTIB — SIK JOCATTH
CIIpaBeIUIMBOrO 0OajaHCy MK 3aCTOCYBAaHHSM JICpP’KaBHOI MOBH Ta JOTPUMAHHSM IIpaB HAI[iOHAILHUX
MEHIIIMH Ha OCBITY PiJHOI MOBOIO, IO MependavyeHo YacTUHO 1’ aTor cTarTi 53 KoHcruTyiii Ykpainu?
Kpim TOro, Takoxx BHHHKaIOTh TIpOOJIEMH, TIOB'si3aH1 13 TIOPYIIEHHS TpaBa YKpAiHIB Ha OCBITY PiTHOIO
MOBOIO Ha oOKymoBaHUX Pocieto Tepuropisx: B Kpumy, okpemux paiionax Jonernpkoi i Jlyrancbkoi
obnacreii. ToMy OfIHUM 3 BaXXJIMBHX TCOPETHYHHMX ACICKTIB HAIIOTO JOCIHIKEHHS € 3 ICyBaHHS FOPHC-
mukiii €CITJT oo mopyiieHHs MpaBa Ha OCBITY depe3 MHCKPHUMIHAIIII0 32 MOBHOIO 03HAKOIO (CTarTs 2
[Mepuroro mportokony g0 KoHBeHIIT Mpo 3aXMCT TpaB JIIOJMHH Ta OCHOBOMOJIOXKHUX CBOOON (mami —
ITporokon Ne 1 Kousenuii) [1], y moemHanni 3i cratrs 14 KoHBeHIIl mpo 3aXUCT MpaB JIOAWHH Ta
ocHoBOMONOXKHUX cBoOO (Hami Kousenuisi, CKIT) [2] 3a dpopmymnoro (P1-2+14).

AHani3 pociaigxenns: npo6gemu. [ocmimkenns npaktuku €CIUI y cdepi MOBHUX BiTHOCHH
BHBYAJIM Taki HaykoBili, sk [lonHa ['om’eH, Epika Map3sano, Poman JlemkiB, Slpa Ckpumnuuk, IBan
Toponuyk, Bsiuecnas [lleBueHko.

OCHOBHMMHM JpKepenaMH JocilimkenHs € taki cupasu €CILJI: Bembrilickka MoBHa crpasa [3],
Karan Ta iHmi nporn Momgosu Ta Pocii (3asBu Ne Ne 43370/04, 8252/05 ta 18454/06) [5]*, Opymr ta
inmn nporu Xopsarii (3asBa Ne 15766/03) [6]. Cnpasa Katan Ta inmi nmpotu MongoBu Ta Pocii Mmoxe OyTn
JUTS HAC OCOONIMBO Ba)KJIMBOIO 3 ONIAAY Ha 4irke BcranoBieHHs Cymom (€CITI) mpuuernocrti Pocii mo
JIMCKpUMIHAIl dYepe3 3a00pOHY HABYAaHHS PIITHOIO MOBOIO B OKYNOBAHOMY II€I0  JIEPKABOIO
[MpunnicTpor’i.

MerTo1o cTaTTi € 3'scyBaTH MPaBOBI MO3MIIIi €BPONEHCHKOTO Cyy 3 PaB JIOIUHH, CPOPMOBaHI ITij
Yyac pO3IJIsAy CIpaB, sKi CTOCYBAJUCS IOPYIICHHS IMpaB Ha OCBITY 4epe3 AWCKPUMIHAIIIO 32 MOBHOIO
o3Hakow (iHOMI 1€ BHKOPHCTOBYIOTH TOHSATTS “Ouckpuminayis na tpywmi moeu” ). BHpIMIEHHS HOTO
3aBJIaHHSA JacTh MOXJIMBICTh ypaxyBaHHs Imx no3unid €CIUI y mpaBoBiii mpakTumi Ykpainu, sk y
KOHCTHUTYI[IHHAX TIPOBa/DKEHHAX MIoN0 3akoHy Ykpainm 3akoH VYkpainum “Ilpo 3abe3nedyeHHs
(byHKIIIOHYBaHHS YKpaiHChbKOi MOBHU sk aepxaBnoi” Bim 25.04.2019 [7], tak i mig 4ac po3risiLy CIipaB
Vkpaina npotu Pocii [8].

Buknaan ocHoBHoro matepianay. Y 2014 poui posnovanacs BiiiHa Pocii mpotu Ykpainu, HacmimkoM
sikoi crana okymailis Kpumy (mus. ct. 2 3akony Ykpainu “IIpo 3abe3rniedeHHs mpaB i CBOOOI rpOMaIsH Ta
NpaBOBUIl PeKHMM Ha THMYACOBO OKYIoOBaHii Teputopii Ykpainu” Big 15.04.2014 [9]), a, 3romom, i
YaCTUHH MAaTEepHKOBOI TepuTopii YkpaiHum — okpemMux paiioHiB JloHempkoi Ta Jlyrancekoi oOmacreid.
[Nepebir poro MixkHapoxHOTO 30pPOHHOTr0 KOH(MIIKTY MPHU3BIB 0 MAcOBHX IMOPYIIEHb NpaB JIIOAWHU Ha
okynoBaHux Pociero Teputopisx. ¥ 3B'sa3Ky 3 muM YKpaiHa mojaja HU3KY MDKIEpPKaBHUX CKapr MPOTH
Pocii mo €CIII [4]. Cepen Takux 3asB HAMIIKaBiIlIOI [UIS HAIIOTO JOCTIIKEHHS € Ta, IO CTOCYETHCS
3aKpUTTs yKpaiHchkux kit B Kpumy ta Ha JlonOaci (mopyiieHHs npasa Ha ocBity ct. 2 [Ipotokomy Ne 1
Komngentiii) Ta mucKpuMiHaIlii 32 MOBHOIO O3HAKOIO — II¢ 3asBa YKpaina mpotu Pocii Ne 42410/15. V ik
3asB1 Ypsan Ykpainu crBeppkye, mo 3 27 mororo 2014 poky Pocilickka ®enpepariris, 3aiiiCHIOIOYH
edexTuBHUIT KOHTpONIb Hal ABTOHOMHOIO PecryOmikoto KpuM, sika € HEBix' eMHOIO YacTHHOIO YKpaiHu, i
3MIMCHIOIYH eeKTUBHUN KOHTPOJIb HaJl CelmapaTHCTAMU Ta 030POEHMMHU YTPYNyBaHHSMH, SIKI JUIOTh Y
CxinHili YkpaiHi — Ma€ FOPUCAMKINIO IIOI0 CUTYaIlil, Ka COPUYHUHKIIA YUCICHH] nmopyineHHs KoHBeHIii.

* TloBHa Ha3Ba CNpaBM aHIIicbKol MoBor Ha caiiti €CILJI Burnsmae tak: «ECHR 23 July 1968, No.
1474/62;1677/62;1691/62;1769/63;1994/63;2126/64, Case “relating to certain aspects of the laws on the use of
languages in education in Belgium” v. Belgium (Merits)» [3]. Onnak npu HACTYTHOMY IIUTYBaHHI TIPABOBUX TO3HILi
€CILJI y BkasaHiii cripaBi BUKOPHCTOBYE CKOpodueHy Ha3By «Belgian linguistic case» - [lus. Guide on Article 2 of
Protocol No. 1 to the European Convention on Human Rights. Right to education. Council of Europe/European Court
of Human Rights. Updated on 31 August 2019[4].

'ECHR19 October 2012, No. 43370/04, 8252/05 & 18454/06, Catan and others v. Moldova and Russia
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Vpsia-3asiBHUK TIOCHJIAETBCS HA TOPYIICHHs pi3HUX craTedl KoHBeHIil, 30kpema cratti 2 (mpaBo Ha
KUTTA), ctarTi 3 (3a00poHa KaTyBaHHs) Ta iHIII, cepel sKuX € craTts 14 (3abopoHa AMCKpHMIHAIi) Ta
cratts 2 [Iporokony Ne 1 no Konsentiii (mpaBo Ha ocgity) [10]. Hapa3si €CILI He npuiiHsB pillieHb IO
CyTI y LHMX CIpaBax, aje BKa3aHE 3acBiI4ye, IO TaKi CKapr¥ € NpUHHATHUMH i nporo Cyay i
MOJKJIMBICTh X04Y SIKOCh 3aXHMCTHTH MOBHI IIpaBa yKpaiHilie B KpuMy BuMarae 3BepHEHHS A0 JOCBiLy
posrisany Takux crapas €CILI.

Konseniiis nmepenbavae 3a00poHy AuckpuMiHallii 3a crarreto 14 “3abopona auckpuminaiii”. Ls
CTaTTsA HE Ji€ OKPEeMO BiJ IHIIUX HOPM, HE Ma€ CaMOCTIMHOrO XapakTepy, a JIMIIC JOINOBHIOE BXKE
rapantoBani €KITJI mpasa [11, c. 11]. Bka3ana craTtss He mependavae 3arajibHOrO 3000B’s3aHHS HE
JIONYCKaTH JUCKPUMIHAIII, a JIMIIe rapaHTye PIBHICTh Yy 3AiHCHEHHI MpaB JIIOJUHU 1 OCHOBOMOJOXKHUX
cB0OO, rapaHToBaHux jume KonpeHmiero. 3romom OyB mpuiinsatuii Ilporokonm Ne 12 no KouBenirii
(patudixoBanuii Takox i Ykpainoro — 09.02.2006) [12], sikuii 3a00poHsE QUCKPUMIHALIIO Y “3IiHCHEHHI
Oyb-sIKOT0 TepeadadeHoro 3aKOHOM TpaBa”, a OTKe, Mae mupIny chepy 3acTocyBaHHs, HiK craTTs 14
€KILJI, sika mommproeThes TUIBKK Ha TpaBa, 3a3HadeHi B KoHBeHIl. 3MICT IUX TEPMIiHIB TIPOKOMEHTOBAHO
y [osicHroBanbHil nonoBiai Pagu €Bpory, sikuid BUCTYIIa€ aKTOM OQiliHHOr0 aBTOPUTETHOTO TIIYMaueHHS
MOJIOKEHBb BIAMOBIHOTO MIKHAPOAHOI'O JIOTOBOPY, IO MiUIArae BpaxyBaHHIO MPH IMIIEMEHTAIlil Horo
MOJIOKEHb Ha HAI[IOHAILHOMY PiBHI, y TOMY YHCI — MPU IOPHIUYHIN apryMeHTallii mo3ullii y crpasi Ta
yXBaJleHHi cyaoBoro piiienns. Y [ToscHioBanbHil qonopiai Paau €Bpornu 3a3HaueHo, 1o IIporokon Ne 12
CTOCYEThCS 3200pPOHH TUCKPUMIHALLIT:

1) y 3miiicHeHHi OyIBp-AKOTO TpaBa, IO CIIEialbHO TapaHTOBaHO 0C00i Ha IMiJCTaBi MOI0XKEHB
HAI[IOHAJILHOTO 3aKOHO/IaBCTBA,

2) y 3miificHeHH] Oy/b-sIKOro mpasa, 0 MOKe OyTH BHBEIEHE 3 YITKOr0 00OB’S3KY JIEp)KaBHOT'O
OpraHy Ha IiJCTaBi IOJOKEHb HAIlIOHAJBLHOIO 3aKOHOJABCTBAa, TOOTO KOJM Ha JepXKaBHUH opraH Ha
MiICTaB1 ITOJ0KEHb HALIIOHAIBLHOI0 3aKOHOJAaBCTBA MTOKJIAJIEHUI 000B’ A30K JIATH IIEBHUM YHHOM;

3) 1110 3MICHIOETBCS IepI)KaBHIUM OPTaHOM Y MPOLECi BUKOHAHHS HUM JUCKPELIHUX TTOBHOBAYXKCHB
(mampukiIan, Npu3HaYCHHs CYOCHIii);

4) o BinOyBaeThes y (opMi Oyab-sKoi iHIIOT il 4u Oe3MisIbHOCTI 3 OOKY JepKaBHOrO OpraHy
(mampukian, MOBeIiHKa MPAaBOOXOPOHHKX opraHis) [11, C. 68].

Crattsa 14 KoHBeHIlii rapaHTye piBHICTh Y KOPUCTYBaHHI MpaBaMu 1 cBobomamu 06e3 TUCKpUMiHAIii
3a Oy/b-SIKOI0 O3HAKOIO: CTaTi, pacH, KONbOPY IIKIpH, MOBH, PEIIrii, MOMITHYHUX UM IHIINX MEPEKOHAHb,
HAI[IOHAJILHOTO YHM COILIAJIbHOTO MOXO/PKEHHS, HaJIGKHOCTI 10 HAIlIOHAJbHUX MEHIIHMH, MAaifHOBOrO CTaHY,
HapoIDKEHHS a0 3a 1HIIOK O3HaKow. TOOTO Taki O3HAKU SIK MOGA YU KOAIp WKipyu Ta HaJEXKHICTH IO
HaI[lOHAJbHUX MEHIIWH BUCTYIAIOTh K okpeMi miactaBu 3a €KILJI. BoHM € HeBiax' €eMHUMH Bifl MOHATTS
pacoBoro Ta/abo ermiunoro moxomkenus. €CITJI He mMae mpaBa PO3MIIAAATH CKApr¥ HA THCKPHUMIHAILIIO,
SKIO BOHM HE OXOILTIOIOThCS MpaBamH, 10 nepembadveHi 3a KoHBeHiiero, ane “mMoBa” sk caMocTiiiHa
o3Haka 3axumaersest 3a Konsentiero. [Ipasa, rapanrosani €KI1JI, moBHHHI pO3risiaTHCh y TaKUH CIIOCio,
HiOKUTO 3a00pOHA NUCKPUMIHAIT CTAHOBUTH HEBiJ' €MHY YaCTHHY KOXKHOI 31 cTarel, siki BCTAHOBIIOIOThH
mpaea i CBOOOIH.

YkazaHi OJIOKEHHS 110 CyTi Oynu Briepie chopMyIbOBaHi y MPaBOBHX MO3UIISX MMl Yac pO3TIs Ly
€CII came benbriiicbkoi MOBHOI CIpaBH, sIka pO3TIIsaiacs B KOHTEKCTI 3a0e3eYeHHs IIpaBa Ha OCBITY
Ha ocHoBI cTarTi 2 [Iporokony Ne 1 no Konseniiii ta crarri 14 Konseniiii “3abopona quckpuMiHaiii’ 3a
dopmynoro (P1-2+14): “BianoiaHo g0 cratti 14 KoHBeHIIil, KOPUCTYBaHHS MPABOM Ha OCBITY Ta MPaBOM
Ha TIOBary 0 CiIMEHHOr0 )KWTTs, rapaHToBaHe BiAmosiaHo crarreio 2 IIporokony (P1-2) ta Crarreio 8 (cr.
8) KouBemIrii, MaloTh 3abe3meuyBaTics BciMa 0e3 MUCKpuMiHaMii Ha TpyHTi, cepen immoro (interalia),
mosu” [3, m.11, ¢. 32]". Bkasany cnpasy ananizysana panime Jlonna I'om'en — npodecop Hopsesbkoro

* V nocunanni Ha Benbrifickky MOBHY CHpaBy JOBOAMTHCS HaM JIOBEJIOCS MOCHIATHCA 1 Ha CTODIHKY i Ha
naparpad, OCKiIbKM Hackpi3Ha Hymepalis nmaparpa¢iB B Iiif cpaBi He BUKOPUCTOBYBaslacs. ToMy Uit 3py4HOCTI
KOPHCTYBaHHS JOCII/KEHHSIM IOCHIaHHs 3p00JIEHO 1 Ha CTOPIHKY, 1 Ha maparpad cripasu.
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IHCTHTYTY TpaB JiroauHu YHiBepcutery B Ocio. HaykoBells BUCIOBHIIA TyMKY TIPO T€, 1110 “Ha BIIMIHY BiJ
Oaratpbox iHImMX craTell KoHBeHIi, 10 TapaHTYIOTh 3aXHUCT OCHOBHUX IpaB, craTta 2 [Iporokomy Ne 1
CKJIAJIA€ThCSI 3 HETaTUBHUX TEPMIHIB: JiepKaBa HE MOXKe 3a00pOHHTH, aje i He 3000B’ 13aHA rapaHTyBaTH
JNOTPUMAaHHS BU3HAYEHOrO IMpaBa. Take (OPMYIIOBaHHS CTaBUTH JIEPKaBy y BUTIJHE CTAHOBHUIIE MPOTH
OOBHHYBa4eHb Y TOPYIIEHHI, TOMY IO MPUBaTHIA 0c001 BaYKKO HABECTH TEPEKOHJIMBI JJOKAa3H TOTO, IO
JeprkaBa 3000B’ s13aHa He BTpydYaTHCs Ta/abo JiATH MO3UTHBHO 3 METOO 3abe3eueHHs il mpaBa Ha OCBITY.
3aMicTh BOTo, camMe 0coba Mae B3ATH Ha ceOe TArap JOBEIEHHS TOro, IO JepKaBa aKTHBHO BIIMOBJISIE i
y IpaBi Ha OCBITY, 1110 MIPEJCTABIISIE COOOI0 3HAYHO BHIIHMN PiBEHB MOPIBHSHO 3 MPHHIIUIIAMH HEBTPYYaHHS
a60 mo3uTHBHOro 30008 s3anus” [C. 82]% Bommouac crarts 2 [Iporokony Ne 1 Hakmagae Ha AepikaBy i
MEBHI MO3UTUBHI 30008’ si3aHHs: “[IpaBo Ha OCBiTY, rapaHTOBaHE MEpIIMM pedeHHsAM cratTi 2 [Iporokony
(P1-2) 3a cBo€ro CyTTIO, BUMAra€ peryaroBaHHsS Iep)KaBOI0, PErYIIOBAHHS AKOI MOYKE 3MIHIOBATHCS 3a
4acoM Ta MiCILIeM BiJIOBIIHO 110 MOTPed Ta pecypciB rpoMaau Ta ocoou. Camo co00r0 3p03yMilio, M0 TaKe
peryJIIOBaHHS HIKOJIM HE MOXKE 3aBJaBaTH IIKOIM CYTi MpaBa Ha OCBITY, a TAKOXK HE CYNEPEYUTH 1HIINM
npaBaM, 3akpimieHuM y Konsennii. Cyq BBaxkae, 10 3arajJibHOIO METOIO, TIOCTaBIICHOIO Tepen o000
Horosipaumu CTopoHaMHu depe3 cepeloBuIlle €BpoOIEichbkoli KOHBEHIIT MpO MpaBa JIIOJWHH, OYIO
3a0e3medeHHsT eEeKTUBHOIO 3aXMCTy OCHOBHHX IIpaB JIFOJWHHU, 1 Iie, 0€3 CyMHIBY, HE JIMIIE 4Yepe3
ICTOPMYHHUN KOHTEKCT, B sIKOMY Oysa ykianeHa KOHBEHIIiS, a TaKOXK COIllaJIbHI Ta TEXHIUHI 3100yTKH B
HAllll YacH, sIKi MIPOMOHYIOTh JepyKaBaM 3HA4YHI MOKJIMBOCTI PEryJIIOBaHHs 3ailiCHeHHs nuX mpas” [3, m.5,
c. 28]. Lle Bce o3Hauyae, 1m0 xo4a B KOHBEHIIT OKpeMO HE BHIULSIFOTBCS MOBHI TpaBa 5K QyHIAaMEHTAIbHI
YM Taki MpaBa JIOJAWHH, SAKi 3aXHIAIOTHCS AKOIOCh OKpeMOlo cTaTTeto KoHBeHINll, oJHaK iX MOpYIIeHHS
yepes JUCKPUMIHAIIII0 MOXKe CTaTH miacTaBoro i 3asu 10 €CILJI i Mmoxe Oytu npuiinstHoro 1t €CILL

[HmmM acniektoMm miei mpaBoBoi no3uiii €CILT € akiieHT Ha TOMY, 1110 caMe JeprKaBa Ha CBil po3Cy.
(dhopMmye TONITHKY Y cdepl OCBITH, TOJNIOBHE, 100 IIPH OMY HE BinOyBajacs DUCKpPUMIHALIL. Y il ke
crpaBi (benbriiickka moBHa crpaBa) €CILJI copmynoBaB NpaBoBYy MO3UINIO PO MOXKIUBICTH
3aCTOCYBaHHS PI3HUX MiAX0miB (audepeHIiiioBaHOrO CTaBJICHHS UM PI3HOTO CTABJIEHHS) 0 MOBH OCBITH
MEHIIIMH 3a YMOBH, IO TaKi BIIMIHHOCTI MaloTh 00’ €KTHBHE Ta po3yMHe oOrpyHTyBanHs. €CIIJI Bkasag,
[0 KOMITIETEHTHI OpraHu JAep>KaBHOI BJIAJH YaCTO CTHKAIOThCS 13 CUTYyallisIMM Ta IPOOJeMaMH, sKi Yepes
BIIACTHBI iM BIZIMIHHOCTI BUMAraroTh Pi3HHUX MPAaBOBUX PIllIeHb; KPiM TOTO, TIEBHI IOPUANYHI HEPIBHOCTI
MalOTh TEHJCHIIIO JINIIEC BUIMPABIATH (DAaKTUYHI HEPiBHOCTI. ... TOMYy BaXKIMBO IIYKaTH KpHTEpii, sKi
JIal0Th 3MOT'Y BU3HAYUTH, YH € PI3HUILI B TOBOKEHHI (andepeHIiiiioBaHe CTaBICHHS) TaKO0, 110 MOPYIIye
3MIHCHEHHS OHOTO 3 BHKIaAeHuX (B KoHBeHIIii — aBT.) mpaB i cBoOOx, i cynepeunts ctarti 14. ¥V mnpomy
nutandi CyJ, TOTPUMYIOYHCH TPHHIUIIB, SIKi MOXYTh OyTH BUKOPHCTAHI 3 FOPHIMYHOI IPAKTHKH BETHKOT
KUIBKOCT1 JICMOKPATHYHHUX JIEPXKaB, BBAKAE, IO APUHYUN PIGHOCMI TIOPYIIYEThCS, SIKIIO BIAMIHHICTD HE
Ma€e 00’ €EKTHBHOTO Ta PO3yMHOTr'0 OOIpyHTYyBaHHs. HasBHICTH Takoro OOTpYHTYBaHHS CIijl OI[IHIOBATH
CTOCOBHO METH Ta HACIIIKIB PO3TIIIHYTOTO 3aX0/y, BpaXOBYIOUH MPUHIIMITH, SKi 3a3BHYail ITepeBakatoTh y
JEMOKPATHYHUX CYCHITBCTBax. Pi3HUIS TpaKTyBaHHS y 3[iiCHEHHI IpaBa, BCTaHOBJIEHOro KoHBeHIi€lO,
Mae He JIMIIE MepeciiayBaTH 3akoHHY MeTy: crarts 14 (cr. 14) TakoX MOPYIIYETHCS, KOIU YiTKO
BCTAHOBJICHO, 1[0 MiX 3aCTOCOBYBaHHUMH 3ac00aMH i METOI (SKy MparHyld JOCSITTH) HEMA€e PO3YMHOTO
chiBBifHOLICHHs mpornopuiiirocri [3, m.10 ¢.31].

I3 1iel mpaBoBOT MO3MIIIT MOYKHA 3pOOMTH KiJIbKA BayKJIMBUX 1 JIOTIYHUX, HA HAII ITOTJIs, BUCHOBKIB!

1) BiIMIHHICTH Y ITOBOKEHHI Ma€ TepeCIiyBaTh 3aKOHHY METY,

2) BiIMiHHICTh y TOBO/DKEHHI HE MOJKE HE MaTH “ 00’ EKTUBHOTO OOIpYHTYBaHHS";

3) crarrs 14 mopymyeThesi, SKIO “dYiTKO BCTAHOBIEHO', M0 HEMAE PO3YMHOrO CITIBBIIHONICHHS
MPOTOPIIITHOCTI M’k BUKOPUCTAHUMH 3aC00aMH Ta IULTIO, SIKY MPAarHyTh JOCSTTH.

Jlonna o’ en. KopoTkuii myTiBHHK €BpONelchKO0 KOHBEHIIEO 3 mpaB JoauHu. Pama €Bporu. [pyre
BUJIAHHS yKpaiHchkoo MoBor.JIbBiB: Kanbpapis, 1999.176 c.(komipaiit Ha odimifiHoMy caiiTi Bwuioro
T'ocrmomapcekoro  Cymy VYkpainu): URL: http://www.arbitr.gov.ua/filespagedECHR.htm  (nata 3BepHeHHs
03.03.2020).
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B6auaetbcest, 1o Taka npaBoBa MO3UIList Moxke OyTH KopucHa sik st cyanie KCY y BkazaHoMy BuIle
KOHCTHUTYI[IHHOMY MPOB/KEHHI, TaK 1 JUIs 3aTyd4eHHX YYaCHHUKIB KOHCTUTYIIHHOTO MPOBAKEHHS, KOTPi
3axXUIIATUMYTh TO3UIII0 mpo BianoBimHicth KoHcrutynii Vipainm 3akony “IIpo 3a0e3medeHHs
byHKIIOHYBaHHS YKpaiHCbKOi MOBHU sik nepkaBHOI” Bix 25.04.2019 [7]. Ilo-nepwe: nns oOTrpyHTYBaHHS
MOJIOKEHHS TPO Te, IO came JiepKaBa BU3HAYAE MOBY OCBITH JUIsl MEHIIIMH 1 11e He cynepeunts CKIL, no-
Opyee, 3aCTOCOBYBaHHsI PI3HUX MIJIXOMIB Yy 3a0e3MeueHHs IpaBa Ha OCBITY PIIHOI MOBOIO IS PIi3HUX
MEHIIINH, 1 U1 KOPIHHUX HApOJIiB, MOYKE BIIPI3HATHCA, 1 11 aX HISK HE € AUCKpuMiHaillie. ['onoBHe, 11100
TaKe pi3He MOBOPKEHHSI 3 MEHITMHAMHU MaJio OOTPYHTOBAHY 1 JIETITHMHY METY.

VY mociOHMKY 3 aHTHUAMCKPHMIHAIIIMHOIO TMpaBa BKa3aHO, 10 ocHoBHa “MoBHa” cmpaBa €CILI
po3risiganacs y KOHTEKCTI IpaBa Ha OCBITY, MaeThcsi Ha yBasi benbriificbkka MoBHa cmpasa [11, ¢.122].
OpHak 1Ie HE €IWHA CIpaBa, fKa CTOCYBaJacs IMOPYIICHHS IpaBa Ha OCBITY PIJAHOK MOBOIO, IO ii
posrisnaB €CIJI. Cronu Takok Tpeba BimHecTH cripaBy Karan Ta iHmi nporu Mongosu i Pocii, ne cya
KOHCTaTyBaB TMOpYIIEHHs MpaBa Ha OCBITY MOJNJIOBaH, IO MNpoxuBanu B [lpuaHicTpoB'i uepes
JUCKPUMIHAIIIIO 332 MOBHOIO O3HAKOIO.

Y cnpaBi Karan Ta iHmi nporm MommoBu 1 Pocii, 3asBHMKM — MOJJOBaHH, SKI KWIA B
[MpunnicTpo’i i gKi Ha Yac MOAAHHS 3asBU OyJIM YYHSIMH Y TPhOX MOJNJABCHKOMOBHHUX IIKOJaX Ta iXHi
0atbku, ckapkuimcs 3a crarrero 2 [Iporokony Ne 1 mo Kongewiiii Ta crarrero 8 KonBenirii, okpemo Ta B
MoeHaHHi 13 cTarrero 14, mpo 3akpuTTS TXHIX MIKLT Ta iX MepeciigyBaHHs 3 OOKY CernapaTUCTChKOI BIIAIH
[Mpuanictpos’st [5]. V it cnpasi €CIIJI geranbHO MpoaHai3yBaB iCTOPUYHI aCHEKTH MPHUETHAHHS
teputopii Monnagii 1o CPCP, nuranns immirparii ykpaidmiB Ta pocisH Ha 1i 3emii 3 20 pokiB XX cr.,
MUTAHHS MOBH MICIICBOTO HACENCHHS 1 3allpOBa/DKEHHS 3aMiCTh PYMYHCHKOI MOBH, SKUM TOBOPHIIO
MicIleBe HAceJeHHsS, KUPWINYHOI a0eTKH 3aMiCTh JaTHHChKOi. TakuM 4MHOM y posnirni “O6cTaBuHH
cupaBu” icHye miapo3ain “A. Icropuunuii acmekt”, a Takox miapo3ain “ B. [IpuaHicTpoBChbKUi KOH(ITIKT”
B SIKOMY pPO3IVIIHYTO OOCTaBHHU OKYIallii POCIHCHKUMH BiiCbKaMHM Ta 1i PE3UICHTYPOIO TEPUTOPIi
Monpaaecbkoro IpumHicTpoB's. X04eMO HAroJIOCUTH Ha METOAONOIIYHINA Baj)KIMBOCTI TAKOTO MiAXOMIY,
OCKUTBKH OOTPYHTYBaHHsSI 3MEHILIEHHS OOCSTY 3acTOCYBaHHS pOCIMCbKOi MOBM B iH(popmariiiHoOMy
npocTopi YKpainu, HeoOXiaHO Oy/ie apryMeHTYBaTH K B ME&KaX KOHCTUTYILIHHOTO MPOBaKEHHS [ 7], Tak i
B ME&Xax MDKIEpaBHUX ckapr Ykpainu mportu Pocii [10].

Takoxx, Cyx B3sB J10 yBaru, Toi ¢axr, 1o kBazienana [IpuaaicrpoBcbkoi Monaaecbkoi PecryOmiku
(mami — “ITMP”) 3abopoHusia MOJI0BaHAM BHUKOPHCTOBYBATH JIATHHCHKY aOCTKy Ul HABYaHHS PiIHOL
MoBu. CamMe Ha OCHOBI Ili€l a0ETKM BiIOYBa€ThCS MHCHMOBE BUPAKEHHS PIigHOI MOBHM MOJIJIOBaH Ha
cydacHoMy eTami ii po3sutky. Brnaga “IIMP” 3 2004 poky 3akpuia OUTBIIICTh IIKUI, SIKI 3AIMCHIOBAJIN
HaBYAJIBHUI TPOIIEC MOJIOBCHKOI (PYMYHCHKOI) MOBOI Ha OCHOBI JIATHHCHKOI aOeTKH, 1 Hamaramacs
3aMpOBAJUTH KUPUINYHY a0CTKy 3aMICTh JIaTUHCHKOI. HacTuHA OaThKIB 1 TiTE€H HaMarajiucs MPOTHCTOSTH
3aKpUTTIO CBOEI IKOMU (Haerses mpo mKony EBpika) 3 JTaTHHCHKOIO aberkoro, mo cybcumyBagacs 3a
JepKaBHI KOmTH MOJI0BH, 1 HE BIIMOBIISITUCS BijJl CBO€ET pimHOI MOBH. Lle mpu3Beno 10 morpo3 3i CTOpOHU
Biaau 1.3B. “IIMP”, nani Oy 3ainskyBaHHS pOCiiCbKOMOBHMM HACEIICHHSAM AITEH MOJIIOBaH, sIKi OOsUIHCS
TOBOPHUTH PIIHOIO MOBOIO 32 MEKaMH WIKOIHM, TepeciilyBaHHS OaThKiB 1 MOrpo3aMu IMo30aBUTH iX
OaThKiBChKHUX TIpaB [5, m. 46-53].

Crig HaroJ0CUTH, 0 Bka3aHi Gakti Cy/ B3sB 10 yBard, He3BaXkarouu Ha Ipo0sieMu 3 iX Qikcalliero
(Bmama “TIMP”, me Gaxkana cama cebe JoKyMeHTyBaTH). Y po3aiai B “Orminka Cyny” BKa3zaHO OJIHO3HAYHO:
“Y Cyny Hemae 10Ka3iB, ki 0 BKa3yBajM Ha Te, IO 3aX0MH, YXHTI Biagow “IIMP” mo BigHOIICHHIO 10
WX KT, TIepeciiyBaiy npaBoMipHy MeTy. HacripaBmi, sik BumaeThes, MoBHa nofituka “I[IMP”, sik Bona
Oyna 3acTocoBaHa JI0 IMX MIKLI, Oylla CIpSIMOBAaHA HA 6MPOBAOJICEHHA pycu@ixayii Mosu ma Kyibmypu
MONO0BCHKOI epomadu, sika mpoxuBayia B [IpuaHiCcTpoOB'i, BIAMOBIAHO 10 3arajbHUX MOJITHYHUX IILICH
“IIMP” 00’ennatucs 3 Pociero Ta BimainuTucs Bix MoiaaoBu. YpaxOBYHOUH OCHOBOIIOJIOKHE 3HAYCHHS
ITOYATKOBOI Ta CEPEAHBOI OCBITH I OCOOMCTOr0 PO3BUTKY Ta MaiiOyTHHOTO YCIIXY KOKHOT TUTHHH, 0YJI0
HEJIOMYCTUMO TepepUBATH IIKUTbHE HABYaHHS LUX JAITeH 1 3MyIIyBaTH iX Ta iXHiX 0AaThKiB pOOMTH TaKHi
CKJIaIHHI BHOIp 3 €JMHOI0 METOI YKOPIHEHHS CemapaThucTchkoi ineomnorii” [5, m. 144].
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Opucr XapkiBebkoi npaBo3axucuoi ['pynu fApa Cxkpunauk 3a3Haunna, mo €CIJT npuitHsas Taky
MPaBOBY TO3MUIIII0, KO BHM3HAB, 110 Pocif sk aepxkaBa (paKTHYHO KOHTPOJIIOE TEPUTOPIIO TaK 3BAHOL
“IIMP”, punHoOr0 y mopymieHHi KoHBeHIii i came Pocis BigmoBimanbHa 3a YMCENIbHI MOPYIICHHS IpaB
JIFOIMHU Ha TepuTOpii camomnporooiieHoi “TIMP”[13].

s crpaBa st YKpaiHu € BaXIHMBOIO JUIsi MallOYTHIX CllyxaHb y crpaBax Ykpainu mpotu Pocii,
a/pke WTUMEThCS IMPO JAMCKPUMIHAINID 3a MOBHOK YK HAI[IOHAJIBHOK O3HAKOI THX YKpAiHIIIB, SKi
3aJMIIINCS Ha OKynoBaHUX Pociero Tepuropisx. CroniBaemocs, €CIIJI takoxk BizbMe 10 yBaru (QaxkTh
BOMBCTBa VYKpAiHI[IB 3a BHCJIOBICHY TIO3UIIiI0, II0 BOHH € YKPalHOMOBHHUMH VKpAiHISIMH, HE €
MPHUXOKaHAMH MOCKOBCHKOTO TIaTpiapXaTy 4M pociiichbkoi mpaBociaBHOI 1epkBU. OUEBHIHO, YKpaTHCHKIH
BIIaJl JOBeACThCs 3a0e3neuntd Ha Cygi CBIAKIB, SKi O MATBEpIUIN TakKi (aKTH CTaBJICHHS OKYIAHTIB 10
YKpaiHIIB Ta YKpaiHChKOT MOBH, SIK II€ 3pOOMIN MOJIIOBaHH.

Hamzsuuaitno BaxkinueuM y crpasi Katan ta inmi nmporn MonnoBu ta Pocii € Te, o y Bka3zaHii
crpaBi OyJIO BUKPUTO THIIOBO POCIHCHKUI MiJXiJl, 110 CTOCYETHCS BCIET POCIHCHKOT 30BHIIIHBOI MOTITHKH,
CIIPSIMOBAHOI Ha 3/iHCHEHHS e(EKTHBHOIO KOHTPOJIO Ta BHPINIAIBHOrO BIUIMBY (depe3 HaJaHHS
POCICHKOrO TPOMAISHCTBA) CTBOPEHHX HEIO CENapaTHCTChKUX YTBOPEHb — Y IIbOMY BHIIAJIKY T. 3B.
“IIMP”. Bigrak €CIIJI minTBepauB BimnoBiganeHicTe Pocii 3a mopyimieHHs mpaBa Ha  OCBITY,
nependadenoro crarrero 2 [porokomy Ne 1, mpucyauBIM MopalibHy KOMIIEHCalito 3asBHUKaM — 11.150
uiei cnpasu’” [5]. Le mo-nepime.

Io-0pyze, €CII ycranoBus, bio B [IpuaHicTpoB'i BinOyBaeThcs HaB sI3yBaHHS “pyccKoro Mupa’
KOPIHHOMY HaceJIeHHIO yepe3 pycudikailito ocBitu. Ha 1ie 4iTko BKa3yrOTh (paKkTH, BUKIAACH] 3assBHUKAMH
y BKaszaHiii cipasi npotu Pocii 1 Ha ski 3BaxkuB €CIIJI. Tak crajgocs 3 MOIIOBaHAMM, IO 3aJUIIMIIUCST
npoxuBate B “IIMP” 1 sikuM Ha KOHTpoONbOBaHiii Pocieto Teputopii HaB' i3yl0Th MOBY, IO HE € JJIS HUX
pinHO0, 3MIHUBIIM JJISl I[LOTO JIATHHCHKY a0eTKy Ha KHPHINYHY, KOH(ICKOBYIOUHM KHUTH 3 JIATHHCHKOIO
a0eTKOI0 Ta MOCTIMHI mepeciigyBaHHs 0aThbKIB THX JITEH, 10 He Oakalu 3PEKTHCS BIACHOI MOBH — JIUB
. 125-130 cripaBu [5].

IIlo mikaBo, i B mepuriid i B Apyrii cnpaBax (iHIMBiAyaJbHI 3asBH) HIUIOCS MPO THUCKPUMIHAIIIIO
OCBITHIX TpaB TPOMaJsiH, SKI HE HaJIGKaIW J0 HAIlIOHAJbHMX MEHIIMH, a OyJM NpeacTaBHUKAMHU
THTYJIBHOI Halii . Y DBenbrificekiii MOBHiM ChpaBi 3asBHUKAMH BUCTYIMJIM TPOMaisHuM bBembrii —
(bpaniy3u, ski npokuBaoTh y Omauapii (qactrHa benbrii, 1e OIIBIIICTIO HACEIEHHS € HiAepIaH/ILi, MOBa
SKAX y I[bOMY perioHi aepkaBu € oQimiiiHow) i siki ckapxkumics g0 €CITJI Ha cBoro jaepkaBy depes
JMCKPUMIHAILIO, SIK Ha TXHIO JyMKY, CBOIX MpaB y cdepi mKiibHOiI ocBiTH [3].

V cnpasi Karan ta inmi nporn Mongagii ta Pocii Ha TUCKpUMIHAILIIIO OCBITHIX MPaB CKap KUIIHCS JI0
€CILI monmoBaHu, sIKi € TUTYJILHOO HAIlFO B CBOIH JepikaBi, OJJHAK MPOXKKBAIOTh HA OKYIOBaHii Pociero
tepuropii [Tpuanictpos’s [5], .38 “TIMP”. Hi nepiui (rpomansau benbrii ¢ppaHiry3bkoro moxopKeHHs), Hi
apyri (MONIOBaHM, sKi MPOXKHBAIOTh HA OKYIOBAHHX TEPUTOPISX B CaMOIPOrOJIONICHI 1 HeBH3HAHIH
“TIMP”) He nepeOyBaOTh y CTaTyci HaI[lOHAJTbHUX MEHIIMH y BIACHUX JepkaBax. OJHAK i B mepuiomy, i
npyromy Bumnanky €CIUJI mpuiiHsSB 3asBH 10 PO3TISAY, y SKHX CKapKHUKH MOCHJIAIHCS Ha CTATTIO 2
IMTporokony Ne 1 1o Kousenitii (mpaBo Ha ocBity) Ta ctarTio 14 Konpeniii “3abopoHa AuCKpUMiHAIii” .

TeopernuHo, 11 03HA4Yae, IO YKpaiHIll MOIIM O MOCKap)KUTHCS Ha YKpaiHy, ska He 3a0e3rneuye
HaJaHHS OCBITH HAIliOHAJbHOIO MOBOIO a00 X He OOperhcs 3 AMCKPHMIHAIEI0 YKpaiHIiB B YKpaiHi,

*V 1. 150 Cyn ycranosus, mo Pocia 3oditicniosana egpexmuenuii konmpons uag “IIMP" y mepion, Axuii
PO3TILIIAETECA. Y CBITIII IIHOTO BUCHOBKY Ta BiAMOBIMHO a0 mpakTHKH Cymy, HeMae HEOOXIIHOCTI BU3HAYaTH,
4K 3MilicHIoBana Pocis metanbHHUIT KOHTPOJb 3a MOJITHKOIO Ta JisSAMHU ITiIIOPSIKOBAHOI MiCIICBOI  aIMiHICTpaIlii
(muB. maparpad 106 Bumie). VYHACTIOK CBO€i IPOMOBKYBAHOI BIHCHKOBOI, €KOHOMIYHOI Ta MOJITHYHOI
niarpumkn “IIMP”, sixa He Mormna 6 30epertu cBoe icHyBaHHs Oe3 Hei, Ha Pocilo mokmagaeTbcs BiIIOBiNAIBHICTH
3a KOHBEHINI€I0 3a MOPYIICHHS NpaB 3asiBHUKIB Ha ocBiTy. Omke, Cya BHpINIye, MO Majo MICIE IOPYIICHHS
cratti 2 Ilporokony Nel mo Komseniii 3 6oky Pocificekoi @eneparrii [5].

*V crarti 12 Koncruryuii [IMP 3a3nHaugasocs, mo cratyc opilliiHX MOB MalOTh, MOJIJIaBChKa, YKpaiHChKa Ta
pociiiceka MmoBu. Koncruryiist [IMP 1995 poky: URL: http://zakon-pmr.com/Detail Doc.aspx ?document=62295
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HaIPUKIIAJ, Ha OKyroBaHii yactuni JlonOacy abo x y Kpumy. V cBiTii ciipo6 peinterpysaru [lonbac 6e3
JICOKyNaIll Taka NEpPCIeKTHBA HE BUAAIOTHCS HaM TaKOK BXKE H TIMOTETHYHOI, OCOOJIMBO Yy BUIAIKY
MPHUXOY JI0 BIaIi B YKpaiHi MpopociicbKuX MOMITHYHUX MapTiH, miarpuMmyBanux Pociero, sik ot OIT3XK.

Bin modaTky cBOe€i He3alleKHOCTI yKpaiHChKa BllaJa CTHKHYyNAcs i3 TpoOlieMaMu, siKi depes
0COOJIMBOCTI MOBHOT CHTYyallii B YKpaiHi 3 NONIMPEHHSIM pPI3HUX MOB BUMarae pi3HHUX MPaBOBHX pillleHb
Ui pi3HMX MeHmMH. Ha Hamry nymKy, Taki pillleHHS HE MOXXYTh BBaXKaTHCS JUCKPUMIHAI[IHHUMH,
3aJIMIIAETHCS JIMIIE MPABHJIBHO MOSCHUTH CYCHUIBCTBY HEOOXIMHICTh 3alpOBaJKCHHS TAKUX ITiIXOIB.
Hampukiiag, 1e cTocyeTbes pociiichbKoi MOBH, SIKa € BITHOCHO OJIM3bKOIO IO YKPATHCHKOI 1 HE BUMArae Jyis
JiTel pOCIMChKOT MEHIIMHM HAATO JOBIOTPHBANIOrO aJalNTHBHOIO MEpiofy A TOro, o0 HaBYATHCS
YKpaiHCHKOIO MOBOIO, YKpaiHIIi 1 pocissHU 6e3 mpobieM MOXKYTh PO3YMITH MOBY OJJMH OJJHOTO, KPiM TOTO,
ykpaincbkuii 3akoH mpo ocBity 2017 poky mependayae MOXKIIMBICTh BUBYATH PiIHY MOBY HaIliOHAJIbHUX
MEHIIIMH SK MPEAMET Ha yCiX OCBITHIX PiBHsAX (Il HOpMa 3aKOHY Ja€ Take MPaBO yCiM MEHIIMHaM 0e3
BUHSTKY — YaCTHHA TepIlia CTaTTi 7).

Takox, OYEBHIHO, HACTaB 4ac, MO0 CHCTEMa OCBITH B YKpaiHi cTajia OUIbII YKPaiHOMOBHOIO, a
yropui 4d, Hamnpukiaj], PyMyHH, BUBYHMBIIM YKPaiHCHKY MOBY, 3MOIJIM HAJIGKHO COI[ialli3yBaTHCS B
YKpaiHChKe CyCHiNbCTBO. BkazaHe € HEOOXiTHUM 3 METOI0 YCYHEHHS cerperaiii yropchbKoi HalioHaIbHOT
MEHIIMHU B YKpaiHChbKOMY 3akaprarTi, AiTH skoi Hairipme 31a0Th 3HO 3 ykpaincbkoi MoBu. CuTyartis,
KOITM TPEJCTaBHUKMA TOi YW IHIIOT HAIMEHIIMHU HE MAlOTh MOXIHUBOCTI 3II00yTH SIKiCHY OCBITY
JICpYKaBHOIO MOBOIO, sika O 03BoNMIa iM iHTErpyBaTHCs (COIiai3yBaTHCs) B YKpaiHChbKE CYCIHLIbCTBO,
BBa)XKaTHMEThCS cerperamiero — auB. cnpaBy Opmym ta inmi nporu Xopsarii (Orsus and Others v.
Croatia) (zasBa Ne 15766/03): “IcHytoTh epeKTHBHI Ta MPaKTUYHI aJbTEPHATHUBH CErperaiii B MIKOJaxX Ha
OCHOBI MOBHHX Ta KyJIbTYpHHUX BinmMmiHHOcTel. Cerperaiis Moxke (GaKTHUHO 11030aBUTH MEHIIMHY IXHBOT'O
MpaBa BUBYATH MOBY OLIBIIOCTI, 1110, SIK HACIIAO0K, HEraTUBHO BILUIMHE HAa TXHIO 3AaTHICTh OTPUMATH OCBITY
Ta e)eKTUBHO OpaTH y4acTh Y 3arajlbHOMY CYCIIUIBCTBI Ta IHTErpyBaTHCS JI0 HhOTO. JlepkaBHa cerperartist
32 O3HAKOK KYyJIbTYPH UM ETHIYHOI MPHHAJIEKHOCTI HEAONycTHMa. Xouya JepKaBd HE IOBHHHI
BiJJOKPEMJIFOBATH YW BHKIIOYATH YUYHIB 4Yepe3 JUCKPUMIHAIIIIO 32 MOBHOIO O3HAKOIO, IM MOTPiOHO Oyio
B)KUTH IEBHUX 3aXOiB, SKi THMYAaCOBO BIUIMBATHMMYTh Ha CErperaiil0 y4HiB Ha OCHOBI HEIOCTAaTHHOI'O
BOJIOJIHHS MOBOKO HaB4aHHs. OHAK y 1ik cdhepi mosicHa 3acmocysamu quute 0ysice 8y3bKuil po3cyo, oo
3a0e3MMeYnT Te, IO Cerperamis BinOymacs JUIIE HAa OCHOBI OOTPYHTOBAaHWX JIHTBICTHYHHUX IMOTPed i
3po0uIIa 11e TAKAM YHHOM, 11100 3a0e3MMeUnTH MOBHY IHTErpallito yuHiB y cBoeuacHuii MmomeHT” [6, 11.140].
Le o3Hayae, oo AiTSM HAIIMEHIIMH Mae€ OyTH 3a0e€3TMeYeHUI JOCTYII IO OCBITH JIEPKaBHOK MOBOIO, SIKa
CHpUATHME IXHIH IHTEerparii B COIliyM, i TAKUM YHHOM II€ JO3BOJIUTh OTPUMATH KOPHUCTH Bix oceith. Lle
BJIACHE 1 € OJIHMM 13 T'OJIOBHHX 3aBIaHb OCBITH. Lle Takox o3Hauae, 10 Jep)kaBa 3000B’si3aHA MPUHMATH
3aKOHH, CIPSIMOBaHI Ha MIATPUMKY BHBYCHHS ICpXKABHOI MOBH, IO0 JOCATTH BKa3aHOI METH OCBITH.
Hanpukman, 3akon Ykpainu “Ilpo ocity Bing 09.05.2017 um 3akon Ykpainm “Ilpo moBHY 3arajibHy
cepennto ocBity” Bin 17.03.2020.

Te ) came CTOCYETbCS 1 POCIisiH, sIKi MPOXHBAIOTH B YKpaiHi, € 1l TpoMajsHaMH 1 CTaHOBIATH
HaAMOLTBITY HAIIMEHIINHY B JiepaBi. [HO/I Taki rpoMaisiHu He 0a)XaroTh HABYATHCS YKPATHCHKOIO MOBOIO i
00pau OM BapiaHT MOAAJIBIIOrO BOJOMIHHS BUKIIOYHO POCIHCHKOK MOBOIO 03 BUBUCHHS JIEPXKABHOI, 1110,
Ha Hally AYMKY, HE CIpHs€ iHTerpaiii MEHIIMHH B YKpaiHChKE CYCIUIBCTBO. 3a MPaBOBOKO MO3MIIIEI0
€CIJI, Bucnosnenoro y cupasi Or§us and Others v. Croatia (3assBa Ne 15766/03), cerperaiiist € eeMeHTOM
pacoBoi qUCKpUMIHAILT, BiITaK, KOIHA BiIMOBA BiJ IIpaBa HE 3a3HABATH PACOBOI JMCKPHUMIHALIII HE MOXE
OyTH MpUIHSTA, OCKUTBKH 1€ Oy/Ie CYIepeunTH BaXKJIMBUM CYCIUIbHUM iHTEpecam [6)].

3 1BOro MPUBOAY TAKOX ICHYE 4yA0BO 0OrpyHTOBaHa mpaBoBa mosuiliss €CILI, chopmynboBaHa B
Benbrificekiii MOBHIH CIipaBi, a caMe. “Ba)KKO YSABUTH, IO JIIOAM, SKI MOCTIHHO MPOKHUBAOTH y PErioHI,
OyayTh aOCOJIOTHO HeOoOI3HAHI IIOJO0 HOro MOBH, sKa € JACpPKaBHOW MOBO bembrii, i maii:
“ JIOCIi/DKYIOYH, YU BiAMIOBIAIOTh MPaBOBi MOJI0KeHHS (Koneenyii — aem.), Ha Ki BKa3yBajH CKAP:KHHUKH,
Cyn BCTaHOBIIIOE, IO IX METa MOJATAE y JAOCATHEHHI MOBHOI €JIHOCTI y MEKax JBOX BEIMKHX PErioHIB
Benprii, me Beauka OULIBLIICTH HACEICHHS BOJIOAIE JIMINE OIHIEK 3 JBOX JepKaBHMX MOB. Lle
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3aKOHO/IABCTBO POOUTHh HEKUTTE3NATHUMH WIKOIW, B SKUX BHUKJIAJAaHHS BEACTHCS BUKIIOYHO HAIio-
HaJbHOI) MOBOIO, IO HE € OUIBIIOK YaCTHHOI >KUTETIB perioHy. IHIIMMH ciaoBaMH, O€NBrichbKe
3aKOHO/IABCTBO HE JIO3BOJSIE B TOJUIAHJCHKOMY OJHOMOBHOMY PEriOHI CTBOPUTH a00 MiATPHMYBATH
IIKOJIM, AKi BMKJIQJAIOTh JIMIe (HPaHIy3bKOI0 MOBOIO, 1 TaKMil 3aXiq He MOJKHA BBaXkaTH JOBLTEHHM [3,
n.7, ¢.40]. Bkaszana nosuist €CII miaTBepuKye 0OrpyHTOBAHICTh 3alpOBaKEHHS TBOMOBHOI OCBITH B
VYkpaiHi, 1o 3pemToro i nepeadayeHo HallloHaIbHUM 3aKOHOJAABCTBOM. Ha OCHOBI Ili€l MpaBOBOI MO3MIIIT
MOXHA TIOSICHUTH 1 HEOOTPYHTOBAHICTh BUMOT JIEIKHX MPEJACTAaBHUKIB MEHIIUH 3/IHCHIOBATH HaBYILHUH
MpoIlec BUHATKOBO MOBOIO HaIliOHAIBHOI MEHIIIMHH, IFrHOPYIOUH HaBYAJILHHUH TIPOIIEC JIEP>KaBHOK MOBOIO.

BucHoBku.3anpoBapkeHHs B YKpaiHi JBOMOBHOCTI B OCBITI JUI HAIIMEHIIIMH HE MOXKHA BBaXKaTH
JUCKPUMIHAIIIEIO 33 )KOAHUX 00CTaBHMH. | OJIOBHMM apryMeHTOM TYT € Te, 10 B YKpaiHi Ha 3aKOHOJaBYOMY
piBHI 3akpilyieHi MpaBOBI HOPMH, SKI HAJalOTh MOXIUBICTh 3100yBayaMm CepeJHbOl OCBITH —
MpeACTaBHUKAM HalIMEHIIMH — HaBYaTHCS PIIHOI0 MOBOIO Ha PIBHI MMOYATKOBOi OCBITH i BHBYATH PiJHY
MOBY Ha yciX piBHAX ocBiTH. OcropioBaHi HOPMHU 3aKOHY TIPO JIepKaBHY MOBY He M030aBisIFOTh 0ci0, sKi
HAJIeXKAaTh JIO HAIIMEHIIWH, TIpaBa Ha OCBITY PiJJHOI0 MOBOIO UM Ha PO3BUTOK CBO€T KyJIbTypH. [lomoxeHHs
YKpaiHCHKOTO0 MOBHOTO 3aKOHOJABCTBA 3a0e3MEUyIOTh BHBUCHHS MOBU MEHIIUH IOPSA 3 JEPKaBHOIO
MoBOI0. BkazaHa HopMa Mae JIEriTUMHY METy — sKiCHE 3HaHHS JIep)KaBHOI MOBHU 3a/iIsl iHTerparii B
yKpaiHchkuii comiyMm. lle axk HisKk He MOXe BBa)KATHUCH JIUCKPUMIHAIIEID YW MOPYIICHHSIM IpaBa
HaI[loOHaJbHUX MeHIIWH. L{e BiAmoBigae sk MbKHApOIHOMY IMpaBy, TakK 1 HalliOHaJILHOMY. Byso 0 Bcymnepeu
MpaBy Hajali 3ajJMIIaTH Cerperaiio B yKpaiHChKil OCBITI, K 1ie OYyJI0 B paasiHCHKUH Iepioj Yd, HaBITh,
micist 3100yTTs YKpainoro HezanexnocTi B 1991 pomi 1 ax qo 2017 poky. Cutyaris, KoJdu B pOCIHCHKIX
Yd YropCchKHUX aHKJIaBaX Ha TepuTopili YKpaiHu, y cuCTeMi Jep»KaBHOI OCBITM HaBYAILHHW IpOIEC
BiZIOYyBa€THCSI MOBOIO MEHIIIMH, a Jiep>)kaBHA MOBA BHBUYAETHLCS JIUIIIE SIK HABYAJIbHUHN TpenMer, € GaKkTHIHO
cerperami€lo UX MEHIIWH, OCKUIBKH BOHU HE 3MOXYTh HOPMAalbHO IHTEIpyBaTHCS B YKpaiHChKe
cycninbetBo. Le Bimnoinae npasosum nozuiisim €CILI y npoaHanizoBaHUX HAMU CIIPaBax.

Kpim Toro, Ti % Taku aepkaBu bantii, SKi € KONHIIHIMA PaJsIHCBKUMH PECIyOJIikKaMH, TaKOX SK 1
VYkpaiHa, 3iTOBXHYIUCS 3 MPOOIEeMaMu, TIOB' sI3aHUMH 3 PYCH(}IKAIIi€I0 CBOTO HACENEHHS 1 HEOOX1THICTIO
BIJIHOBJICHHSI CIIPaBEUTHBOTO OaJaHCy MiXk Jep:KaBHOI MOBOKO Ta MOBOIO I1i€ MeHIMHH (POCiiichKoT), ska
pawnime (1o 1991 poky) mana npuBineiioBane craHoBuiie B peciyomikax CPCP. SIKIo 3aIdIInTH CTaTyc
POCIiCbKOiI MOBH y TOMY BHUTIISIL, SIKUH iCHYBaB J0 HAOYTTsl HAalliOHAIBHOTO CYBEPEHITETY JepiKaBaMH
BanTii yn Ykpainu, To 11e 1 03Ha4ae MOAaJbIIe JOMIHYBaHHS POCIHCHKOI MOBH y MYOIIYHUX BiTHOCHHAX,
T00TO, (paKTUYHO Npyra jAepkaBHa MoBa — Jie¢ gakro. HalikpanuM HETaTHBHUM MPHKIAZIOM JUIS I[OTO €
Kpuwm, Hacenenns sxoro Ha 90 % HaBuasiocsi B pociiChKOMOBHHX IIKOJIaX abo >k HaceneHHs JloHenbka Ta
Jlyranceka, 1€ TakoX JOMIHYBaJIM IIKOJIH 3 POCIMCHKOI0O MOBOIO HaBYaHHS. BkazaHe € aOcomoTHO
HEMPHUITYCTUMHUM 3 OrJsiy Ha arpecito Pocii mporu Ykpainu. ToMy 3MeHIIEHHsI oOCsTY 3aCTOCYBaHHS
pOCiificbkOi MOBM B OCBITI 4u iH(OpMAaIiifHOMY MpOCTOpi YKpaiHH € MUTaHHAM 3aXUCTy HaIliOHATBHOL
Oesmekn Ykpainu. KpiM Toro, HaBiThb Maio4uM CHOPOTHUB JACAKHAX HAI[lOHAJIBHMX MEHIIMH IIOJO
3ampoBajPKeHHS B YKpaiHi TBOMOBHOTO BHKJIAJaHHs (YacTHHA HABYAJIBLHOTO MPOIECYy Mae BimOyBaTHCS
YKpaiHCBKOIO, @ YacTWHA — PIAHOI MOBOKO HAIIOHATBHOI MEHIIHMH), A0 Ikoro vacy mo €CIII me
HaJXOIUJIO YKOIHOI 1HIWBITyadbHOI CKapru BiJl YKPalHCBKMX IPOMasH — MPEACTABHUKIB HAI[lOHATBHUX
MEHIMH — MIOI0 TOPYIIEHHs YKpaiHOW iX TpaB Ha OCBITY PiHOIO MOBOIO YW IMOpYIIeHb cTarTi 14
Konsentii. Bkazane € BaromuM apryMeHTOM Ha MATPUMKY TE€3H PO Te, IO 3BUHYBauYeHHs YKpaiHU B
JMCKPUMIHAIT MpaB MEHIIWH € JIUIIE 3aByajbOBAaHOIO CIIPOOOI0 BTPYYATHCS Y BHYTPIIIIHI CIpaBu Y KpaiHH
3 Ooky um To Pocii, i, HanpUKIa, YTOPIIMHH.
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PROHIBITION OF LANGUAGE DISCRIMINATION IN THE EXERCISE
OF THE RIGHT TO EDUCATION IN THE ECHR PRACTICE

The article deals with the analyds of the legal positions of the European Court of Human Rights
formed in the process of hearing cases of human rights violations through language discrimination
(discrimination on the basis of language) in the exercise of theright to education.

On the basis of the analyzed legal positionsit is possible to explain the unreasonableness of the
requirements of some minority representatives to carry out the educational process exclusively in the
language of the national minority, while ignoring the educational process in the state language. In
addition, a number of legal positions of the ECHR can be applied to prove language rights
discrimination of the Ukrainians on the Russian-occupied territories.

Key words: human rights, European Court of Human Rights, Convention, right to education,
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