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CTarTs NPUCBSIYEHA aHAJII3y HOPM CNIAaJKOBOr0 MpaBa OKpPeMHX KpaiH €BponeicbKoro
Co103y, HOpPMATHBHO-TIPABOBUX AKTIB SIKi BPeryJb0BYIOTh MPOIEAYPH CIAAKYBAHHS, a TAKOK
y pasi BiacyTHocTi Boai cmaakoaaBus (KO B MOMEPJIOro He 0yJio MO0y Ta AiTell; AKIIO
0aTbKH B)Ke MOMEPJIN; SIKII0 MOMepJuil He OyB OJpy:KeHHi aje MaB AiTeil; SIKIIO MoMepauii
3AIMIIMB APYTY MOJOBHHKY 3 MOAPYMOKS, AKII0 MOKIHHUI 3aMIIMB Y0JIOBiKA/IPYKMHY Ta
AiTeii), B AKUX OM OyJiM 3a3HadYeHi MPaBUJa, OAHAKOBI /1A BCiX JAep:KaB He3aJ€KHO Bil TOrO,
XTO JIIOAUHA 32 HAIlIOHAJBHICTIO.

KuarouoBi cioBa: cnaakoeMenb; CHAAKYBaHHSI, 3aMOBiT; CHaJKOBEe MPaBO, MOMEHT
BiIKPUTTS cOAXIIIMHMH.
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AHAJIN3 HACJIEACTBEHHOTI O ITPABA
OTAEJIbBHBIX CTPAH EC

CraTthsi mocCBslleHA AaHAJW3Y HOPM HAaCJeJICTBEHHOr0 MpaBa OTAEJbHBIX
crpan  EBponeiickoro Coio3a, HOPMaTHBHO-NPAaBOBBIX AaKTOB, pPeryJupywmux
Npoueaypbl HACTET0BAHNS, a4 TAK:Ke B CJIy4asiX OTCYTCTBHUSI BOJIM Hacjenoaaress (ecjau y
yMepuiero He 0bL10 Opaka W JeTeil, ec’Id POAUTENHU yKe YMEPJIH, eCIH YMepIIuii He ObLI
JKEHAT HO MMeJ JeTeil; ecid yMepuIuii 0CTaBUJ BTOPYIO MOJOBUHKY M3 CYNPYrOB; €CJIH
NOKOWHBIA 0CTaBHJI cynpyra / Cynpyry u Jaereii) B KOTOPBbIX Obl ObLIH YKa3aHbI PaBUJIA
AJsi  BceX TOCyAapcTB OJAMHAKOBbIE, HE3aBHCHMO OT TOr0, KTO 4YeJIOBeK II0
HAMOHAJIBHOCTH.

KaloueBble cjioBa: HacjleIHUK, HacJedOBaHUe; 3aBelllaHHe;, HACJIeICTBEHHOEe MPABO;
MOMEHT OTKPBITHS HACJIEJCTBA.
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ANALYSISOF HEREDITARY LAW
OF SOME EU COUNTRIES

This article presents analysis of the norms of hereditary law of some countries of the
European Union, normative-legal acts, that regulate the procedure of succession including
cases of absence of the will of the testator (if the deceased was not married and had no
children; if parents are already dead; if the deceased was not married but had children; if the
deceased left the spouse of the married couple; if the deceased left husband/wife and children),
prescribing the same rules for all of the countries regar dless of the nationality.
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IMocTranoBka npo6Jemu. IcTopis cragKyBaHHS SIK MpaBa Ha Mepeaady MaiHa oco0aMm 3a BIACHUM
OaXkaHHsAM TICIISL CMEPTi Todanacs 3 MOSBOKO JIIOJAWHU HA TUIaHeTi 3eMJlsl, X04 Ha 3aKOHOAaBYOMY PiBHI
TepIIi 3raJIkk BHHUKIIH 33 4aciB PUMCHKOTO MpaBa. Takox y TOW MepioJi BHHUKIIK TepIii nrcapi, ChoroaHi
iX Ha3MBaIOTh HOTApiycaMH, sIKi MOCBIAYYBajIM 3allOBITH Ta IHINI JOKYMEHTH, SIKi Majd I MalOTh BEJIHKE
3HA4YCHHS Y CIaIkoBoMY TpaBi. OJIHIE0 3 MPUYMH CTBOPEHHS 1 PO3BUTKY CIIaJIKOBOT'O MpaBa Ta AisTbHOCTI
HOTapiyca € JIIOJMHA, XHUTTS SIKOI KOPOTKOTPHBAJe, a TOMY CIIOrajad 1 MaifHO, SKe 3aJMIIAEThCS IMICHs
CMepTi, mepemaroThes ciM'i a00 oco0aM, BH3HAYEHWM CaMHM CIaJKOAABIIEM. BiAMOBIIHO, MOPSIOK
BUMHCHHS i, SIKi MOTPIOHO BHMKOHATH CHAJKOJABICBI Ta CHAJKOEMIIM 3a ydyacTi Horapiyca, Io0
3aIl0BICTH Ta OTPUMATH MaiiHO, BPETyJIbOBYE, JOCTIIKYE 1 BUBYAE CIIAIKOBE MPABO.

CyclniibCTBO CTPIMKO pO3BHUBAETHCS, a TOMYy 1 caMe CIaIKoBE IIPaBO 3MIHIOEThCS 1
YIOCKOHAIIOEThCS. JlepkaBM Ha 3aKOHOJABYOMY PIiBHI BCE OLIbIIEe IOCHUIIOIOTH OXOPOHY OCOOMCTHX
iHTEepeciB TPOMaJsH, YJOCKOHAJIOIOTH MOPSIOK BYMHEHHS HOTapiallbHUX Jid Ta BH3HAYAIOTh POJIb
HOTapiyca y MpaKTHUIli CIIaJKOBOI0 IIpaBa B HOTapiaabHIi AISIIBHOCTI. Y 3B’ A3KY 3 [IMM CTBOPIOKOTHCS HOBI
HOPMH ITpaBa SK Ha HalliOHAJTBHOMY, TaK 1 HA MDKHAPOJIHOMY PiBHI.

Oco0nuBO aKkTyallbHa [ TeMa Ha Cy4aCHOMY T'EOIOJIITHYHOMY erarli pO3BHTKY CYCILIBCTBA, IO
MIATBEPPKYETHCA  MpoOJieMaMy  BIANOBIMHOCTI  HAIIOHAJILHOTO  3aKOHOAABCTBA  MDKHApPOIHOMY
3aKOHOJABCTBY B TIOPSAKY BCTymy VYkpainm g0 €spomneiicekoro Cotozy. Tak, aepkaBU-wICHU
€Bponeiicekoro Coro3y Ta iHII JepkaBu OepyTh aKTHBHY y4acTh y CTBOPEHHI TaKWX HOPMAaTHBHO-
MPaBOBHX aKTIB, SIKi BPET'YIbOBYIOTh MPOICAYPU CHAJAKyBaHHS Ta Jii HOTapiyca y mporenypi peamizaiii
IpaBa 3aloBiaHHs Ta MpaBa Ha CHAJKYBaHHS, a TaKOX y TaKUX OCOOJIMBHX BMITaJKaxX, SK BIACYTHICTh
BOJICBHSBIICHHSI CITAJKOAABIIS (AKIIO B IIOMEPJIOro He Oyi1o nurnody Ta JiTel; Ko 0aTbKH BiKE TIOMEPIIH;
SKIO TIOMEpNUuii He OYB OApYXEHUH ajie MaB JITEH; SKIIO MOMEpPJHH 3aJIHIIMB APYTY MOJOBHUHKY 3
MOAPYXOKSI; SKIIO MOKIHHHUIA 3aJTUIINB YOJIOBIKa/APY)KUHY Ta AiTe) B sSKUX OM OyJiu 3a3HAa4YCHi MpaBUIIa,
OJIMHAKOBI [T BCIX JIEPrKaB, HE3aJIEKHO BiJ TOr0, XTO JIFOJAMHA 33 HAI[IOHAJIBHICTIO.

AHani3 pociaimkeHHss npo6jemu. Han micro TeMOI mpalioBand Taki HayKOBII-TIPABHUKH:
A. Konaparosa, C. bnaropicuuii, 0. 3aika, B. UyiikoBa, O. Ileuenuii, €. dypcu, O. XapuToHOB,
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B. Banax, O. 3aiines, B. Bacunbuenko, O. Kapmasa ta iHIi, sSKi JOCTIIPKyBaJId PUMChKE CHaJKOBE MIPaBO
Ha TJIi TpaBa Cy4acHOro, 3A1MCHEHHS MpaBa Ha CIaJKyBaHHs a TAaKOXK MPEAMET PEryJIIOBaHHS CIIaIKOBOIO
mpaBa, y TOMY YHCI i y MDKHAPOJAHOMY MTPUBATHOMY TPaBi.

Merta mnonsirae B TOMY, [I00 KOMIUIEKCHO TIPOaHai3yBaTH IOKTPUHAILHI OCHOBH, IPAaBOBY
periaMeHTallilo Ta MPaKTUKY peatizallii CrajakoBOro mpasa.

Buxkian ocHoBHOro marepiamy. B XXI| cromitri MijiblioHH 0CI0 € Cy0’ €KTaMu CIIaIKOBUX BIITHOCHH, SIKi
BUHHKAIOTh HE3AISKHO BiJI IXHHOrO TPOMAISTHCTBA, KpaiHK TepeOyBaHHS M MOCTIHOIO MICIIs MPOXXKHBAHHSI.
VY pa3i cMepTi TpoMalsiHMHA, SKHMH mepeOyBae 3a KOPJOHOM, a0 SKIIO HOro MaiHO 4M MaiHOBI IpaBa
3HAXOMATHCA 32 ME&KaMH KpaiHW MOCTIMHOTO MPOXHBAHHS, BUHUKAE HU3KA MPAaBOBUX NPOOIEM, cepel SKUX
Ba)KJIMBE MICIIE HAJIGKUTH TIUTAHHSIM ITPABOBOTO PETYIOBAHHS CIIA/IKOBHX BiJIHOCHH.

Icropist mociimkeHb Ta BUBYCHHS 3apyODKHOTrO CIAJKOBOTO TpaBa OOYMOBIIOETHCS MOTpeOamu
BUpIIIEHHS] TPOOJIEMHUX THUTaHb, SIKI BUHHKAIOTh Y CIaJKOBOMY TpaBi YKpaiHH Ta MOKa3yloTh, IO
MOTPIOHO YJOCKOHATIOBATH 3aKOHOJABCTBO 3a JIONIOMOTOI0 JIETAIbHOTO aHANi3y MIXHAPOJAHO-TIPABOBHX
HOPM CITaJIKOBOTO TpaBa. Tak MiABHIIMTHCS PIBEHb MPAaBOBOI KYJIBTYpH Ta 3aXHCT IHTEpeciB ocib y
MpolieCi peatizailii CragKoBHX MpaB.

BimHocHHU 31 CHaJKyBaHHS € CKJIA0OBOI YaCTHHOI MaWHOBHX BiTHOCHH OYyJb-SIKOTO CYCIUIbCTBA
(dbeomanpHOrO, KAIMTATICTHYHOTO ¥ HAaBiTH COIIANICTHYHOIO), 3aCHOBAHOTO HE3AJIEKHO Big (opMH
BIIACHOCTI.

VYkpaiHa TMOBHICTIO BH3HA€ CIAIKOBI MpaBa, SKi BUHUKIM Ha MiJACTaBI BIAMOBIIHUX IHO3EMHHX
3aKoHIB. BimoMo OaraTo BUIAAKIB, KOJIM 1HO3€MHI IpPOMajsiHM BHU3HABAIMCS CHAJKOEMIISIMH 3a MPABOM
Jiep’KaBH, HOPMH SIKOT 3aCTOCOBYBAJIHCH JIO CIAIKyBaHHS.

IHo3eMIAM B YKpaiHi CTOCOBHO CIajKyBaHHs HisSKMX OOMEXKEHb He BCTAHOBIEHO. IM HagaeThcs
HAI[IOHATTBHUN PEKUM HE3aJIeKHO BiJl TOro, MPOXKMBAIOTh BOHK B YKpaiHi uu Hi. [IpaBa cnagkyBaHHS, sKi
BHHUKIIU 3a KOPJOHOM, IIOBHICTIO BU3HAIOTHCA B YKpaiHi, BIAMOBIAHO BUHUKAE HEOOXITHICTh TOCITIPKEHHS
MIPHHIUITIB Ta MOPSJIKY CHIAJAKyBaHHsI 32 3aKOHOJIAaBCTBOM Jiep KaB-wiieHiB €Bponeiicbkoro Coro3y.

3 IOpUIUYHOI TOYKH 30pY PO3PI3HSIOTH CHCTEMH CIQJKOBOTO IpaBa, sIKi JAiOTh Yy 3apyOiKHHX
KpaiHaX KOHTHHEHTaIbHOI €Bpornu (10 HUX MPHUJISIrae MOHChKA CHCTEMa MpaBa), Ta CUCTEMH CIaJKOBOTO
npasa, SKi BIaCTHBI KpaiHaM 3 aHTJIOCAKCOHCHKUM MpPaBoM, ToloBHO Benukobpuranii Ta CILIA. OcHoBHa
BIAMIHHICTP MDK HHMH IOJIATA€ B TOMY, IO B KOHTUHEHTAJIBHUX €BPOICHCHKUX KpaiHaxX CHajiluHa
MepexoUuTh Oe3MocepenHbo A0 CaaKoeMIliB, a y Benukobpuranii Ta CILIA BoHa mepexoauTh CroYaTKy
0 TpeThoi 0coOM, a BXKE IOTIM — JI0 CragkoeMiliB. KpiM Toro, B KOHTHHEHTaJbHIH €Bpomi MoKHA
BUJUTUTH KpaiHH, SIKi 3arajioM JOTPHUMYIOThCS (paHIly3bKOTro 3pas3ka, Ta KpaiHu, Uil SKUX 3Pa3KoM €
HiMerbke mpaso [1, c. 115].

VY pamkax €ppomneticbkoro Cor3y IpPOBOIUTHCS po0OOTa 00 CTBOPEHHS €IUHUX EBPOMEHCHKUX
KONI3IMHUX HOpM Yy Tamy3i crmajgkoBoro mpaBa. CHajkyBaHHS, SK OJMH 13 HEHTPAIbHUX IHCTHTYTIB
LIMBUILHOIO IIPaBa, OJIePKAIO 3aKPIIJICHHS B 3aKOHOIABCTB1 OLTBIIOCTI ACPIKaB.

B Vkpaini komi3iiHI NMUTaHHS CHAJKyBaHHS MICTAThcs B 3akoHi Ykpainu “Ilpo mikHapomHe
npuBatHe npaBo”’ Bix 23 uepBHs 2005 poky. 3rigHo cr. 70, cmaakoBi BimHOcHHH (3 ypaXyBaHHSM
MOJNIOXKEHb cTareil 71 Ta 72 1boro 3aKoHy) peryiiolThCs MPABOM JICPKaBH, Y SKill CIaaKOAaBellb MaB
OCTaHHE MICIIe IPOKMBAHHS, SKIIIO CIAKOIABIIEM B 3aIlOBITI HE 00paHO MPaBo AP KaBH, IPOMAITHUHOM
sKkoi BiH OyB. BuOip mpaBa cnaakomaBiieM Oyae HEAIHCHUM, SKINO IICHAsA CKIaJaHHS 3aloBITY HOro
IPOMAJISTHCTBO 3MiHHIIOCS [2].

Ha cporomni omHi mpaBoOBi Jep)KaBU BUPILIYIOTH KOMI3iMHI THUTAHHS Yy Taiy3i cCrajgKyBaHHS
PO3MOIIIOM CITaIKOBOI MacH Ha PyXOMeE Ta HEpyXOoMe MaiiHO, TOJI SIK 1HII BCTAHOBUJIM 3arajibHy IS BCIX
BUJIIB MaifHa KOJI3iliHy IpUB’ SI3KY.

VYkpaiHchKa TpaKkTHKa BUXOJUTH i3 BH3HAHHS B YKpaiHi BCIX NpaB CHaJKyBaHHS, SKi BUHUKIA Ha
IMiZICTaB1 BiMOBIIHUX 1HO3EMHMX 3aKOHIB. Hampukman, Ko aMepUKaHChKHIA CyJl BU3HAE BiIIOBIIHO 10
3akoHiB CIIIA ykpaiHChKOro rpoMajsHHHA, IO MPOXKUBAE B YKpaiHi, ClIagKkoeMileM, TO i B YKpaiHi BiH
Oy/ie po3TIIAIaTHUCH SIK CTIaJJKOEMEITb.

177



3aKOHOJABCTBO JAepxkaB-wieHiB €Bporeiicbkoro Coro3y (mani €C) y cnaakoBoMy mpaBi HO-pisHOMY
3a3Havya€e BUPINICHHS MUTaHb MIOJIO BiJICYTHOCTI 3aMOBITY, XTO Y TAKOMY pa3i yCHaJKOBYE MaiHO 1 B SIKMX
YacTkaxX, OOMEKEHHS MO0 PO3MOPSKEHHS MpaBa Ha MPABOHACTYITHUIITBO, SK 1 KOJNM MOXXHA CTaTH
CHAJKOEMIIEM 1 KM MOJATOK MalOTh CIUIATUTH Craakoemili. Tak, HanmpuKiIam, B ABCTpIi 3a BiJICYyTHOCTI
BOJII CHIAJKOABIA, TOOTO 3aIMOBITY, 3a PI3HUX 00OCTAaBHH 3aCTOCOBYIOTh TaKi IPUHIIUIIH:

— SIKIIO MOMEPJHNi He OyB OIpYXKEHHMM Ta HE MaB AiTed, To OaThbKH MOMEPJIOrO YCIaIKOBYIOTh
OJHAKOBI YaCTKHA MaiiHa;

— SIKIIO OATHKU BXKE TIOMEPIIH, TO B TAKOMY Pa3i yCIaJKOBYIOTh OpaTH i CECTpH;

— SIKITIO TIOMEPJINil He OYB OJpY)KSHHI ajie MaB JiTeH, TO IiTH YCHaJAKOBYIOTh OHAKOB1 YaCTKH;

— SIKIO TIOMEPJHH 3aJMIIMB JPYTy IMOJOBHHKY 3 TOAPYXOKS: YONOBIK/IPYXKHHA CTAE €IUHUM
CHaJKOEMIIEM, HE MAaIOUU HAIaJKiB, 0aThKIB, OpaTiB 1 cecTep, 0a0ych 1 IiaycCiB;

— SIKIIIO TIOMEPJIMI 3aJIMIIUB YOJIOBiKa/IpyXkuHy Ta miteid: 1/3 mepexoauTth 10 40I0BiKa/ApYKUHH,
peLITY AUTUThCS OHAKOBO cepen aiteit [3].

ABcCTpiiicbke TIpaBO HE HaJa€ aBTOMATHYHOrO IpaBa Ha CHAJIIMHY, SKIO LU0 He OyB
3apeecTpoBaHuii. B TakoMy BHIaIKy 4OJIOBIK/KiHKA TIIbKHA MAlOTh [IPABO CTATH CMAJAKOEMIIIMH Y MOPSIKY
BHECEHHS IX JIO 3aIlOBITY.

OO6oB’si3k0Ba (pe3epBHA) yacTUHA MaiiHa, sika 0OMEXYe CBOOOY 3alOBITY, CTAHOBUTH IOJIOBUHY
YaCTKM 3aKOHHOI CITIIMHY JUTA HAIaIKiB, 3a BiACYTHOCTI HamaakiB Oau3bk0 1/3 4acTKM FOpPHIHYHOI
CTaJIIIWHY BiIXOJTUTH CHIAJKOEMIISIM.

YomoBik/IpykMHA OTPUMYE TIOJIOBHHY CBO€I IOPHIUYHOI YaCTKH. ICHYE MOMIIMBICTh 3HHM3WTH
PE3EpBHY YaCTHHY 3a BIICYTHOCTI CiM'1.

CraskoeMIli  pe3epBHOI  YacTUHM  MOXYTh  BIIMOBHUTHCS Bill pe3epBy [NI0  BIAKPUTTS
MPAaBOHACTYITHHUIITBA 3a KOHTpakToM (HOTapiaJbHWMH JIOKYMEHT), YKIaIeHHM MDK CHOaJKOJABIEM i
CraJKoeMIIeM abo cragkoemismu [4].

[TpaBo Ha craaKyBaHHS HAcTa€ B MOMEHT BIIKPHTTS CHAAUIMHK (CMEPTh OCOOH), MPOTE IMepenayda
CHAJIIINHYA CIIaJIKOEMISIM BUMArae CyIOBOTO PO3MOPSJKEHHS HAMPUKIHI[I KOHKPETHOI MpPOIEeIypH sKa
3MIMCHIOEThCS HOTapiycoM Bix imeni cymy (“Verlassenschaftsverfahren”).

VY GenbrificbkoMy 3aKOHOJABCTBI 3a3HAYEHO: SKIIO MOMEpIHid He OyB OpYKEHHH 1 HE MaB JiTeH,
CMAJKOEMIISIMH, SIKi TEPIIMMUA MalTh MPAaBO HAa CHAAKyBaHHS, OynyTh HaitOmmxkui pomuui (Opatu i
cectpu). Tak 0aThbKO i MaTu OTPUMAIOThH MO YBEPTi, a OpaTH/CECTpU — peITy Crmaiky. SIKIIo OauH i3
0aThKiB ITOMeEp, TO HOro YacTka mepeaaeTses OparaM i cectpaM. ko Hemae 6aThKiB, OpatiB 1 cectep,
MOJIOBHHA CIIAJKOEMHOCTI TMEPEXOJUTh O MAaTEepUHCHKOI JiHil, a Jpyra MOJOBHHA IEPEXOAUTH IO
0aTeKiBCHKOT JTiHIT (A116KO0, TiTKA, ABOIOPIAHHUI Opat). SKI0 MOKiHHUI He OYB OAPYKEHWA, ale MaB
JITEH, 11e BUKIIOYA€E BCIX IHIIMX WICHIB ciM’i. BOHM MaloTh MOBHE IIPAaBO BJIACHOCTI HA MaliHO MOPIBHY.
[Ipote, 4KmIO IUTHHA BXKE TMOMEpia, 3alUIIAIOYM HAI@JAKiB, OCTaHHI YCIaJKOBYIOTH IPaBO
MPEACTABHMUIITBA TTOMEPIIOT TUTHHU. SIKIO TOMEPIUii MaB 4OoJOBiKa/ApYKHUHY Ta IiTEH, TO I 0ocobda
ycmaakoBye (IpaBO BIACHOCTI Ha BJIACHICTB) BCi aKTHBM, IO BKIIOYAIOTH CHAAUMHY. JliTH
YCIaJKOBYIOTh CHAAIIMHY pPIBHUMH 4YacTkaMu. YacTka IUTHHH, SKa BXKE IOMeEpia, HAJIEKHTb [0
HAIA/KIB Ii€] TUTHHH 33 TPUHIIMIIOM TIpeiCTaBIeHHS [5)].

dopma 3apeecTpoBaHOr0 MapTHEPCTBa BHU3HaHa B benbrii “3akoHHuM coiBxkuTTaMm’. Ha
MPaBOHACTYITHUIITBO MAa€ MPaBO KOXEH 13 MapTHEpiB, TOOTO KOPHUCTYBATUCS HEPYXOMICTIO, B SKiH
MOJPYOKSI TIPOXKHBAIIO PAa30M, a TAKOXK MPAaBO HA MAMHO y 3a3HaueHill BIACHOCTI. AJie O/IHAa CTOPOHA Ma€
MpaBo 1030aBUTH IHIIY MTPaBa Ha KOPUCTYBAHHS y BUTIAJIKY BOJI a00 MOJAapyHKY Ha KOPHCTh 1HIIOT OCOOH.

Y He3apeecTpoBaHOMY MUTIO0I Jpyra CTOpOHAa MOXE CTaTH CIIaJKOEMIIEM TUIBKM TOJI, KOJH
MOMEpJIMK 1Ie TependadnB y 3amoBiTi. benbrilicbkMii 3akOH HE HajJa€ aBTOMATHYHOIO IpaBa Ha
ycnaaKkyBaHHs ApyTiit cropoHi [3].

Benbrificbknii 3aKOH BU3HAE TPUHIMIT PE3EPBHUX YACTHH, 3TiHO 3 SKAM MiHIMaJbHa YacTUHA
(3ape3epBOBaHa YacTHMHA) CIAAIIMHA TOBHHHA TIepeaaBaTHCS APYXKHHI, AiTsaM, GaTbkam 3arubioro. IIs
pe3epBHa YaCTHHA CTAaHOBHUTH MOJIOBHUHY CITA/IIMHY, SKIIO € OfiHa AuTHHA (a0o0 il Hamaaku), 2/3 — Ko €
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nBi auTuHY, i 3/4 — Ko € Tpoe abo Ginbiine aiTei. KO HeMae HaMAAKIB a00 MOAPYKHBOTO MapTHEpPa,
TOIi 0aThKO 1 MAaTH MAlOTh IIPAaBO HAa YBEPTh CIIA/IIMHU KOXKEH.

Jlpyra cTOpoHa 3aBXIW OTPUMYE TpaBO Ha KOPUCTYBaHHS NPUHAWMHI MOJOBUHOIO aKTHBIB, IIO
BXOITh y crnaaumuy. Llg momoBuHa Oyae MICTHTH, MaiiHO, 10 SKOrO HalekaTh OYIMHOK Ta pedi
JIOMAITHBOTO BXKUTKY.

SKmio 3amoBiziay BUPIMIMB HE BPaXOBYBaTH PE3EPBHOI YACTHHH JIO CBOTO 3alOBITY, a CHAJKOEMIT
MOTO/UKYIOTHCS, TOBAKAIOYM WOro Oa)kaHHs, TO 3aIlOBIT MOXKe OyTH NpaBOMIpHHM. AJie CHAIAKOEMII,
pe3epBHA YacTHHA SKHX He Oyia JOTpHMaHa, i sSKi MaloTh HaMip BHMAraTtd ii, MarOTh MPaBO MOPYIIUTH
CrpaBy y OPSIKY 3MEHILICHHS CIAaIIIMHU HA PO3MIp PE3epBHOI YaCTKH.

Benbriicbkuii 3aKOH PEryJIOEThCS MPUHIMIIOM, 3TiHO SKOrO MailHO (aKTHBHM Ta 3000B’s3aHHS)
HAJIOKATh CIIAJAKOEMIISIM i3 MOMEHTY CMEpTi BIAaCHHKA, TAKOX iCHY€E CHCTeMa MPaBOHACTYITHHIITBA [6].

CriagxoeMIli HECYTh BIIIOBiIANBHICT, 32 OOprH, IMOB S3aHi 3 MPABOHACTYIHHUIITBOM, aj€¢ BOHH
MalTh MOXKJIMBICTH OOMEKYBATH CBOIO BIANOBINAIBbHICTh, MPUHUHABIIN CHAIIIMHY 0€3 BiAMOBIAAIBLHOCTI
3a BUHSTKOM aKTHBIB. YMOBH (BUHSATKH, HaJ0aBKH) Ta MOJATKOBI CTABKH 3HAYHO BiAPI3HSIIOTHCS B Pi3HUX
perionax (Bammonis, ®mamzapis, bproccenp—Kamitan). IlomaTkoBi cTaBKM 3ajeXaTh BiJ CTYIEHS
CHOpPiAHEHOCTI 1 MOXKYTh cTaHOBUTH 10 80 %, KON HeMa€e CIMEHHMX BIJHOCHH.

VY Bonrapii sSIKIIo HEMae 3amoBiTy, 32 Pi3HUX 00CTaBUH 3aCTOCOBYIOTHCS Pi3HI MPHHIUITH.

SAxio nmomepnuii OyB HEe OIPYKEHHI 1 HE MaB JiTeH, OATbKU CTAIOTh CIAaJAKOCIAaJIKOEMIISIMH. SIKIIO
MOKIHHUH 3aIMIIKB JIUIIE APYTHA CTYIIHb CIIOPIAHEHOCTI a00 CIOPiJHEHICTh B OUIBII BUCOKOMY CTYIIEHI,
Ti, XTO 3 HAWONMKYOTO CTYNEHs, YCHNAJAKOBYIOTh PIBHHUMH 4acTkamu. Koiu B MOKIHHOTO 3ajMIIMINCS
TLNBKH OpaTH 1 cecTpH, BOHM YCHAJKOBYIOTh B PIBHHX YacTKax. Koiu B MOKIIHOTO 3aMINMIINCS TiLTBKH
OpatH i cecTpH, a TaKOX XTOCh i3 BHIIOTO CTYIEHS CIIOPiTHEHOCTI, 0 Ha0yBaIOTh JPYroro CTyreHs abo
MepIIoro, OTpUMYIOTh 2/3 MaiiHa, a cnaakoeMili oTpuMyroTh 1/3. SIkio mokiliHui He OyB OApYKEHHIA, a
MaB JIiTeii, MK OCTAaHHIMH JJISITh MalHO MOPIBHY [7].

Bonrapcbke 3aKOHOMABCTBO HE BHM3HAE HE3apPEECTPOBAHUM IO, TOMY TLTBKM B 3aIlOBITI caM
CIaJIKoJiaBellb MOXKE BKa3aTH IIPO TpaBO Takoi ocoOu OyTw crmagkoemileM waiiHa. B Bonrapii
MOCJII0OBHICTh TIEPEXOUTh JI0 CIIaKOEMIIS, KOJIM OCTaHHIH MpUiiMae MPaBOHACTYIHHUITBO. L{e mpuiHATTS
Moxke OyTH MoBYasHMM. YomoBiK/KiHKA, HAIIAAKM Ta OATBKH MMOKIHHOTO 3BUTBHSAIOTECS BiJ CILIATH
MOJIaTKy Ha criaaumuy [8].

3rigHO YeChKOro 3aKOHOAABCTBA, SAKIIO HEMAE 3alloBiTy, TOMI 10 PI3HUX BUIAAKIB 3aCTOCOBYIOTh
TaKi IPUHIIAIIH:

— SKIIO MOMepiuii OyB HEOJPYKEHHH 1 He MaB JIiTel, TO MaifHO TepelaeTbesi OaThKaM, SIKIO BOHH
e >KUBi, Ta oco0am, SIKi KHIM Pa3oM 3 MOMEPIHM B OJHOMY NPHUMIIIEHHI, MPOTSITOM OJHOI'O0 POKY
HIOHAWMEHIIIE, 10 CaMOi CMEPTi;

— SIKIIO TIOMEpJIMi He OYyB OJpPYKEHHM ajie MaB JiTel, TO MPaBOHACTYIHHIITBO JIUIUTHCA MOPIBHY
MK aiTemu [9].

3akpiruieHa pe3epBHA YacTHHA MOXKE CTAHOBUTU YCIO HEPYXOMICThb. Po3Mip pe3epBHOI 4acTHHH
3aJIOKUTh BiJ BiKy OeHedimiapa (HEHOBHOMITHHOrO/IOPOCIOro) Ta KiTbKOCTI craakoeMiliB. benedimiapu
pE3epBHOI YACTHHU HE MOXKYTh BIIIMOBHTHCS BiJl YACTKH PE3CPBHOI YACTHHH. Y HHUX € JIMIIEC MOXKIUBICTh
NpUAHATH a00 BIMOBHUTHCS BiJ BCi€i cnaamuHu. Ane B MeXaxX Yrolyd Npo MPaBOHACTYIHHUIITBO MK
CIaJIKOEMIISIMH OJICP>KyBad Pe3epPBHOT YACTHHU MOXKE MTOTOAUTHUCS Ha OTPUMAaHHS MEHIIOT YaCTUHY MaiiHa,
HDK BiH/BOHA Mae mpaBo. JIpyra cTopoHa MOAPY}IOKs HE Mae rpaBa Ha Oy/ib-sKy pE3epBHY YaCTHHY.

CrnazskoeMellb HaOyBa€e I[LOr0 CTaTyCy 3a PIllICHHSM HOTapiyca, SIKUM BUCTYIA€ B PONi CYIOBOT'O
YIIOBHOBakeHOr 0. [list [bOT0 pillIeHHS BCTYMA€E B CHITY 3 JIHS CMEPTI, HaBITh SKIIO pillleHHs Oyje BHUAAHO
mizHime. Cnaakoemelb HeCe OCOOMCTY BiIIOBiNaIbHICTh 3a OOPrH IOMEPJIOro BIAMOBIIHO 10 BapTOCTI
Maiina, otpumanoro Hum [10].

VY ®paH1ii 3a BiICYTHOCTI 3aMOBITy 3aCTOCOBYIOTH TaKi MPHHITUTIH:

a) moMepinii OyB HEOAPYKEHHH 1 He MaB JiTel — 6aTHKKM Pa3oM i3 HOro OpaTaMu Ta CECTPaMH, SIKIIO
TakKi €, B JICHb CMEPTi 3aru6diaoro 0epyTh y4acTh Y IPaBOHACTYITHUIITBI;

0) momMepnuii OyB HEOAPYKECHHIA ajie MaB JiTeH — JITH YCIIaJKOBYIOTh PiBHI YaCTKH.
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BiamosiaHo 1o (paHIly3pKOr0 Mpasa JIKIIE HAa K/ TIOMEPJIOro Ta YOIOBIK/KiHKa MalOTh TPaBoO Ha
pe3epBHY dacTtuHy. Ll pe3epBHa yacTHHA, ska OOMEXYE NPAaBO CHAJKOAABISI BUIBHO PO3MOPSIKATUC
CBOIM MaifHOM y 3aIlOBiTi, He MOXe TepeBHInyBaTu 3/4 maiina. CragkoeMIli He MOXYTh BiIMOBHUTHCH Bij
pe3epBHOI YacTUHH (SIKIIIO BOHH HE BIIMOBIISIOTHCS Bil MpaBoOHACTYNHUITBA) [11].

3a (paHIy3bKUM MPABOM IOCIIJOBHICTh CIAIKyBaHHS BIIKPHUBAEThCSA 31 cMepTio. CriagkoeMelh
MOBHHEH 3poOHMTH BHOIp M0N0 peamizallii mpaBa Ha cnaammHy npotsaroM 10 pokiB michs BiAKPUTTS
MPaBOHACTYITHHUIITBA.

SAkIo cnaanHy Oyno NPUHHATO CIIaJIKOEMIIEM, TOI BiH HECE BIIMOBIAAIBHICTD 3a 3a00PTOBaHICTh
MOMEPJIOro, sSIKa MOYKE CTOCYBATUCh HABITh BJIACHOTO MaiiHa craakoemirs [12].

Omxe, Ha OCHOBI 3a3HAYCHOI'O BApTO CKa3aTH, II0 CIAJKOBE MPAaBO HAJA€ MOMIIMBICTb KOXKHOMY
TPOMa/ITHIHOBI PO3MOPSIATHCS CBOIM MaifHOM Ha BHIA/IOK CMEPTi, BU3HAYMBIIIH B 3aI1OBITi Horo nomo. BoHo
0e3mocepeIHbO CIIPSIMOBAHE Ha 3aXHUCT OCOOMCTUX IHTEPECIB IPOMAJISH, ake OaraTboM He Oakmayxe, 10 KOro
neperiae IXHe MalHO micias cMepti. BoaHouac, chaakoBe MPaBO BCUISKO 3aXMINAE IHTEPECH WICHIB CiM'1
MOMepIIoro (0COOIMBO HEMOBHOMITHIX Ta HEMPAIE3IaTHUX WICHIB), CIPHUSAIOYM TaK 3MII[HEHHIO CiM'1.

CrnaskyBaHHS CTaHOBHUThH YHIBEpCalbHY TIpaBOHACTYMHICTh. CamMe B CHaJKyBaHHI SICKpaBO
BUSIBIISIETBCSI TaKa OCOONMBICTh YHIBEpCAIILHOIO MPAaBOHACTYITHHIITBA, SIK OJHOYACHICTH TEPEXOIy 0
MPaBOHACTYITHUKA BCIX MpaB Ta 000B’ A3KIB, SKI HAJIEKaJIX CIHaIKOAABIIIO.

MaiiHo craJKoJaBIlsd MEPEXOAUTh 10 CIIAIKOEMIIIB K €IMHE IIIe, BKIIOUAOYM MaiHOBI IpaBa Ta
000B’ SI3KU CITaKOABIIS, @ TAKOXK TIOB’ sI3aHi 3 HUMU 0COOMCTI (HeMalHOBI) mpagsa.

Oco0JIMBOCTI CMaJKyBaHHsS IpaB IM0J0 HEPYXOMOIo MailHa IIOB's3aHi 3 BHJOM IIpaB, IO
YCIaJKOBYIOTHCS, 1 B KOXXHOMY OKPEMOMY BHIAJIKy MOXYTh MaTH CBOi OCOOJIMBOCTI IIOJO TOPSIKY
HoTapiaJibHOro oopmiaeHHS. OTKe, 3aBJIaHHAM 3aKOHOJABIIIB € CTBOPSHHS TaKOI'0 MPABOBOI'O MEXaHI3MY
peanizanii nmpaBa Ha CIagKyBaHHS, SIKUM ePEKTHBHO 3a0€3MEUUTh MOXKIUBICTH KOXKHOMY CITaJIKOEMIIO
yCrmaakyBaTu OyIb-SKE HEPyXoMe MaiHO 13 HaWMEHIIMMHU HOPHUAMYHUMH TPYIHOIIAMH IS HBOIO,
3a0e3MeUeHHs I[bOr0 Peali3yeThCs AISUILHICTIO HOTapiaTy.

CxJiaj UX mpas Ta 000B’ 3KiB BU3HAYAETHCS HA MOMEHT BIAKPUTTS CITA IIMHU.

Buxonsuu 3 HaBeIEHOr'0 BHIIE, MOXKHA 3POOMTH BHUCHOBOK, IO OCOOJIMBOCTI CIIaJKyBaHHS IIpaB
010 HEPYXOMOr0 MaiiHa, OB’ si3aHi 3 BUIOM IIpaB, M0 YCIAJAKOBYIOTBCS, 1 B KOXKHOMY OKPEMOMY BHIIAIKY
MOXYTb MaTH CBOI 0co0nmuBocTi. OTKe, 3aBIaHHIM 3aKOHOABIIB € CTBOPEHHS TAKOI'0 MPAaBOBOI'0 MEXaHI3My
peamizaiiii mpaBa Ha CHaIKyBaHHS, SKUH e(PEKTUBHO 3a0€3MEUNUTh MOMIIMBICTH KOXXHOMY CIAJKOEMIIO
YCIIaAKyBaTH Oy/Ib-IKE HEPYXOME MaHO i3 HAWMEHILIMMH IOPUINYHUMU MPOOJIEMaMH JUTS HbOT'O.

BucHoBku. OTxe, aHaII3yI0Ud 3aKOHOJABCTBO CIIAJKOBOrO MpaBa JepiKaB-wieHiB €BPOIEHCHLKOro
Cotro3y, BapTo 3a3HAYMTH, 1110 OXOPOHA OCOOUCTHX IHTEPECIB TPOMAJISH Ta IXHHOI'0 MaliHa PEryJIIOETHCS Ha
HAMBHUIOMY piBHI Ta BETMKOIO KUTBKICTIO HOPMATHBHO-TIPABOBHUX aKTiB, a YKpaiHa MoTpedye OHOBJICHOTO
IHCTHTYTY CHajaKyBaHHS. L[MBITBHMI KOZEKC Ma€ BIAMOBiIATH BCIM BHMOraM HOBOI'O CYCHIIbCTBA, IO
CTOITh Ha 3acajiaXx PUHKOBOI €KOHOMIKH.

BinnoBiaHo, HEOOXiIHO BpaxyBaTH AEAKI HEraTMBHI MOMEHTH Yy HaI[iOHAJbHOMY 3aKOHOJABCTBI Ta
YCYHYTH OKpEMi IMpOTajMH{: Ha 3aKOHOJABUYOMY PIBHI MOTPIOHO CIPOCTHTH OQPOPMIICHHS TPUHHSTTS
CHaJLIMHM, IS I[bOrO MOTPIOHO pedOpMYyBaTH CIAJIKOBE 3aKOHOJIABCTBO; MOTPIOHO YIOCKOHATUTH Ta
HaOJIM3UTH HAIlIOHAJbHE 3aKOHOJABCTBO JIO €BPOICHCHKUX CTaHIAPTIB, a TaKOK BBECTH WYITKE
PO3MEKYBaHHS OTPUMAaHHS CHAANMHKA Y TPATUIIHHOMY IILI001, Y IUBUIBHOMY IILTF001, Y OJHOCTATCBOMY
U061 1 y pakTnyHOMy HUTIO01; JeTanbHO MPOaHai3yBaTH 3aKOHH €BPOINEHCHKHUX JiepkKaB, Taki sk “IIpo
MDbKHapoaHe npuBatHe npaso”, “IIpo HoTapiaT”, HUBUIbHE 3aKOHOAABCTBO B c(hepi CIIaIKOBUX BiIHOCHH
Ta il HoTapiyca, K OCHOBHOI'O IIPaBOBOTO Cy0’ €KTa.
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