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ABOUT SAFETY DURING THE ARREST OFFENDERS

The article deals with issues related to threat, risk and personal security during the
arrest of the offender. Particular attention is paid to the use of firearms during the arrest of
the offender.
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IMocTranoBka mpodaemu. CydacHHi CTaH 3aXUCTy TpaB, CBOOOJ 1 3aKOHHUX IHTEPECiB TPOMAJIsH
BiJl IPOTUIIPABHUX TMOCSATaHb XapaKTEPU3YEThCS K HEe3aI0BUIbHUN. [InTaHHS caM03axUCTy TPOMasH Bil
MPOTUIIPABHUX IOCATAHb MOTPEOYIOTHh MOTITHOJIEHOTO BUBYCHHS, OCOOJIMBO B YAaCTHHI XapaKTEPUCTHKH
YMOB TPaBOMIPHOCTI 3aCTOCYBaHHS BOTHEMaJIbHOI 30poi y pa3l 3aTpUMaHHS MPaBONOPYIIHHKA.
3acrocyBaHHsI BOTHENMAaIbHOI 30pOi MpamiBHUKaMU MPaBOOXOPOHHHUX OPTaHiB CBIAYMTH MPO HEAOCTATHIH
piBeHb iXHBOI IIPOGECiHOT Ta MCHUXOJOTIYHOI MIATOTOBKH, HE3HAHHS TAKTHUKHU 1 3aCTOCYBaHHS MPUHOMIB
miJi 9ac 3aTpUMaHHS Ta TEPEBUINCHHS ITOBHOBXXEHb B YMOBaX HEOOXiJHOI 0OOpOHM Ta KpaiHbOI
HEOOXTHOCTI.
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3aTpuMaHHs MPaBOMOPYIIHUKA, SIKMIA TMOCATae Ha TpaBa, cBOOOJM 1 3aKOHHI iHTEpecH ocoOu Ta
JiepiKaBH, 3alUIIAcThC OMHUM 13 BAXIMBUX HampsMmiB mpodeciiiHol isulbHOCTI IMpaiiBHUKIB
MPaBOOXOPOHHMX opraHiB. Tak, me 3a 4daciB Ykpaincekoi Hapomnoi PecnyOmiku po3poOjIeHO MPOEKT
AIMIHICTPaTHBHOTO KOJCKCY, J1¢ FOPUAMYHUMH IMiJCTaBaMH 3aTPUMaHHs 0coOM Oyna mijo3pa y BYMHEHHI
a0o0 BuMHEHHs 3nm04nHy (1. a) Aptukyn 79 [1, c. 72].

AHani3 nocaimxkenns: mpodaemu. TeopeTHuHi HalpaIfoBaHHS Ta aHAIi3 YAHHOTO 3aKOHOJIABCTBA 3
MUTaHb, IO IIOB'sA3aHI 3 3arpo30i0, PH3UKOM Ta OCOOMCTOI OE3MEKOI I Yac 3aTpUMaHHS
MPABOIMOPYITHHUKA 3aJTUINAIOTHCS aKTYyaIbHUMH, 0COOJIMBO B yMOBaX ChorojieHHs. L{e crionykao npoBectu
aHaJli3 YMHHOI'O 3aKOHOJABCTBA Ta TeOpeTHUHUX HampaioBanb O. baranis, /. be3sybora, O. bepesioka,
B. Kikots1, B. KopoOkina, C.JlebeneBa, B. Jlinkana, H.Pymsuuesoi, A.Cssarenko, C.CrapeHbKoro,
I. Tarummua, M. XaBpontoka, JI. Uucrokierosa, A. Illuinko, siki 3 HOBHUX IO3UIIIH OI[IHIOIOTh CTaH
00poTHOM 31 3IIOYMHHICTIO Ta YMOBHM TIPaBOMIPHOCTI 3acCTOCYBaHHS BOTHENMalbHOI 30poi mim dac
3aTpUMaHHS IPaBOMOPYIIHUKIB.

Mera pocaimxkenns. [IpoananizyBaTtu CyTHICTb IOHSTH “3arpo3a”, “pusuk”, “ ocoducra Oe3meka” Ta
YMOBH TIPaBOMIPHOCTI 3aCTOCYBaHHSI BOTHEMANBHOI 30poi i/l 4ac 3aTpUMaHHs PaBOMOPYITHHUKA.

Buknan ocnoBHoro marepiamy. CydacHa KpHUMIHOTEGHHA CHTYyallis, IO HasBHA B YKpaiHi €
3arpo3JIMBOI0, PU3UKOBOIO 1 HEOE3MEUHOI HE JIMIIe Ui i1 JiepKaBHUX IHCTUTYTIB, aje W JUIS BCHOTO
HaceJeHHs Kpainu. [Ipo HeeeKTHBHICTD JIepKaBHOI MOIITHKH Y COIiaJbHHUX 1 T'yMaHiTapHUX chepax MoBa
fitia y 3akoni Ykpainu “IIpo ocHoBu HarioHansHOi 6e3mexkn” Bix 19 wepsus 2003 poky [2]. ITpo Te, mio
3MIH Ha Kpallle He BimOyBa€ThCs, CBIiqYaTh Mpaili, HAYKOBI MOBIJOMJICHHS MPAaKTUYHUX MPAI[iBHUKIB 1
BucHMX. Ha migTBepKeHHs 1i€l Te3n HaBeneMo TyMKY Bimomoro topucra O. baraHiisi CTOCOBHO TOr0, IO
“...came JiepKaBa € BIAMOBIIAJLHOO 32 BUMHEHI 3JIOYMHH 1 3alIOAISHHS HUMH IIKOJM JIFOJMHI 03HaYae, 1o
ii moniTHKa KpUMIHAJIBHOTO 3anobiranus Oyna needexrusuow” [3, c. 11].

JlonaTKoBHUM MIATBEPKSHHSIM I[LOI'0 BUCHOBKY € Te, 110 YKpaiHa 3a piBHEM Oe3leku rnepedyBae 3a
MekamMu 36-TH KpaiH.

Tabnuys 1
Peiitunr 36 kpain OECP 3a pisnem 6e3nexu xurenis (“How's Life?”), 2013 p.*
Micue Kpaina Ianexc | Micue Kpaina Ianexc | Micue Kpaina Innmexc
1 Icnanmis 98 13 Icmanis 93 25 I3pains 89
2 Ipnanpis 96 14 Benbris 92 26 CrnoBauy4ynHa 89
3 BenukoOpuranis 95 15 Oinnsuais 92 27 Bpasuis 88
4 Agcrpaiis 94 16 Himeuyunna 92 28 Pocis 87
5 AgcTpis 94 17 CrnoBeHist 92 29 Ecronis 86
6 Kanana 94 18 HIBewnist 92 30 Iranis 86
7 Hanis 94 19 JTroxcemOypr 91 31 [opTyramnis 85
8 Hinepnannu 94 20 [Monpmia 91 32 Ynmi 82
9 [IBetinapis 94 21 YropiuHa 90 33 I'pemis 8l
10 Opanmis 93 22 SnoHis 90 34 Kopes 77
11 Hoga 3enanmuis 93 23 CIIA 90 35 Mexkcuka 76
12 Hopgeris 93 24 Yexist 89 36 Typeuunna 73

[To3uTHBHUM € 3MicT Tabj. 2, 10 SIKOTo Ie HE MoTpanuwia YKpaiHa 3a piBHEM HalHEOE3MeUHIIMX
KpaiH CBITY.

! http://rating.rbc.ru/articles/2013/11/18/34063968_thl.shtml?2013/11/18/34063958.
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Tabauys 2
Ton-20 naiine6e3neunimux kpaiun ceiry, 2013 p.*

Micue Kpaina Micue Kpaina
1 Comai 11 Amxup
2 [Takucran 12 Tainann
3 Ipak 13 Ointinmian
4 Adranicran 14 Pocis
5 [MiBgennnit Cynan 15 Cynan
6 €meH 16 Ipan
7 [ManectuHChKI TEpUTOPIi 17 Bypynnui
8 Konro 18 [Hais
9 Ienrpansna Adpukancbka Pecry0iika 19 Hirepis
10 Komym0is 20 [3painb

CyTHICTh CYCHIIBHOI O€3MEKH 3aJIOKHUTh BiJl CTaHY CYCIIUIBHOTO CEPEIOBHMINA, 3a SIKOIO BiACYTHI
3arpo3u 1 HeOe3meka. XapakTepHUMH O3HaKaMH CyCIUIbHOI Oesmeku, Ha nymKky /Jl. be3syOoma, e€:
1) akTHBHICTh B peaJi3ailii TOBHOBa)KCHb Yepe3 BIUIMB HAa 30BHIIIHE CEPEIOBHIIE; 2) HIIECIPIMOBAHICTh
Jiil Ha TOCATHEHHS pe3ynbTary; 3) MOCTIMHICTh il y mpocropi i 4aci [4, ¢. 179]. 1lle onHuM i3 OGarathox
MIATBEPPKEHb Ii€] MO3UIIT B YaCTHHI HEOCTATHLOI'O 3aXUCTY MPaB, CBO0O/T 1 3aKOHHUX 1HTEPECIB JIIOIHMHH
i rpoMaasHHHA B YKpaiHi € Te, M0 BimOyBaeThesi apamaTudHe 3pocTaHHs 3mounHHOCTI (O. Bepesiok,
B. Jlinkan, C. Ctapenbkuii, M. XaBponiok) [5, c. 10].

Huszbka edeKkTUBHICTH JepiKaBHOI MONITUKA y OOpOTHOI 31 3JO0YMHHICTIO TMEPEIOBCIM 3aTOPKYE
ocobucTi TpaBa Ta cBOOOAM IIOAWHHU, CYTHICTh SKUX Ha IymKky [. Tanummaa monsrae y BHKOHAaHHI
rpoMajssHaMH [Iil, CIIPSMOBAHKMX Ha 3aJ0BOJIEHHS 0cobucTux morped [6, ¢. 52], 30kpeMa i Ha 3aXHMCT Bix
MPOTUIIPaBHUX MocsiraHb. Tak, y 2014 poni 3apeectpoBano 529139 nuine KpuMiHaIBHUX PABONOPYILCHB,
a'y 2015 pomi — 565 182. 3pocranHs 304MHHOCTI B Y KpaiHi 3a BICIM MICAIIIB MOTOYHOTO POKY IMOPIBHSHO
3 TakuM caMuM Tiepiogom 2016 poky 30inbimiocs Ha 26,9 %. XKaxiuBi 3a 3MiCTOM € JaHi PO JT0PO’KHBO-
TPaHCMOPTHI NpUToAn B YKpaiHi, y sikux 3a nepiox Big 01.01.2016 poky mo 31.08.2016 poky 3arunynu
4 264 ocobu. Y 3acobax macoBoi iHdopmarii Ykpainu BHCBITIIOEThCS iH(opMatis mpo Te, mo 49 %
rpoMaasH YKpaiHu cTypOoOBaHi 3a cBOIO ocobucTy Oe3neky. HaBemeHi naHi cBigyath mpo iCHYBaHHS
MPUYMH Ta YMOB, SIKi CIIOHYKAIOTh TPOMaJISIH JI0 BUMHEHHS MPaBONOPYIIEHb. 31eOUTBIIOr0 i MPUYHNHH
MaloTh Cy0’ €KTHBHE ITOXO/KEHHS, a 3a CBOIM 3MICTOM Y HHUX € IOJITHYHE, COIliaJIbHe Ta EKOHOMIYHE
HATIOBHECHHSI.

UnHHE 3aKOHOAABCTBO YKpaiHU 32 OCTaHHI POKH Mepeadavmio MpaBoBi HOPMH, JOTPHUMAHHS SKHX
MOKIIMKaHO CYTTEBO 3MEHIIIUTH 3arallbHUl PiBeHb 3JI0YMHHOCTI Ta OKpeMi ioro Buau. BomHowac npaBoBwmii
HITUTI3M HaceleHHs, HeJOCTaTHS epeKTUBHICTh JISTIbHOCTI MPABOOXOPOHHHUX OPTaHiB, sKi MepedyBaroTh y
craHi mocTiHuX “pedopm”, “cHpusFOTE’ 3pOCTaHHIO KUTBKOCTI NMPAaBOMOPYIICHb Ta IMiJBHINEHHIO X
CyCcHiTbHOI Hebe3neku. BiaTik nmpumycoBuit i J0OpoBiNEHUN TpodecioHamiB i3 UX OpraHiB CTBOPIOIOTH
3arpo3u i Hebe3neKy il HaceleHHs YKpainu. ['pomansHu YkpaiHu B OKpEeMHUX BUIQJIKax MPOTHUIIIOTH
MPaBOIMOPYIIHUKAM Ha “ CBill po3cyl”, pU3UKYIOYH CBOIM 37I0POB’ SIM Ta KHTTSIM.

[IpaBo Ha OXOPOHY 1 3aXMCT CBOI'O JKUTTS, 3JI0POB’'S Ta BJIACHOCTI, a TaKOX 3J0POB’s, KUTTS Ta
BJIACHOCTI IHIIUX OCI0 MOXe peanizyBaTHCSA 3a JIONOMOIOI crelupiYHUX 3ac0o0iB, 1O AKHX HAJICKHUTh
30posi, 30KpemMa, KOPOTKO CTBOJIbHA Hapi3Ha Ta KOPOTKOCTBOJBHA TIJIAJKOCTBONILHA 30posi Uit CTPLILOM
ryMOBUMH KyJasiMu [7, ¢. 16]. B ykpaiHCbKOMY 3aKOHOIABCTBI HEMa€ YiTKOrO BH3HAYCHHs KpPUTEPiiB
camozaxucty. Yacro, 3axumaroun cebe, ocoda crae oOBuHyBadeHot. Lle BimOyBaeTbesl y THX BUMIAIKaX,
KOJIM HamajHWK abo ruHe, abo OTPUMYE TSDKKI TinecHi momkomkenHs [8]. Tum Oimbiie, mo 4. 2 cr. 27
Koncrurynii Ykpainu nependadae, mo “KOKeH Ma€ MPaBO 3aXMINATH CBOE KHUTTS 1 370POB’ S, KUTTS 1
37I0pOB’ s IHIIKX JIFOACH BiJ MPOTUIIPABHUX TOcsATanb” [9].

* http://rating.rbc.ru/articles.shtml 22011/08/04/3337662.
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CydacHuil CTaH NPaBOBOro 3abe3meueHHs Oesmeku sk BBakae JI. be3sy0oB Mae Taki CKIamoBi
eqeMeHTd: 1) 3aranpHicTh  (AisUTbHICTH  O0OB’SI3KOBa U BCIX); 2) cy0 €KTHE  CHOpSMYBaHHS,
3) cuTyaliitHicTh — TPOMDKOK Yacy BIZICYTHOCTI PH3MKIB 1 HeOe3nmek Ta HMOBIPHOCTI BHHHKHEHHS
CHTYyalliil i 3arpo3 B MaliOyTHbOMY; 4) QYHKIIOHANBHICTE — JJI OpraHiB BIAAM; D) IiIeMmoOKIagaHHs — K
OCHOBA ICHYBaHHS CyCIIbCTBA; 6) HAOUHICTh — KOJIM BiJICYTHI 3arpo3u i HeOe3neKku (s HUX BJIACTHBI Yac
i micue) [4, ¢.178]. 3abe3neuenns 6e3mekn 0coOM — 1€ OHa 13 OCHOBHUX (DYHKIIIH MiSUTBHOCTI CIIEIiaIbHO
VIIOBHOBA)XEHUX Ha T€ OpPTaHiB i MOCaJ0OBHX 0Ci0, CKepoBaHa Ha BUKOHAHHS 30BHIMIHIX 1 BHYTPIIIHIX
opraHi3allifHUX 3aBJaHb 1 (YHKIIH, sSKi NOBUHHI 3a0e3rmeynTH 1 BceOIUHY OCOOMCTY Ta MaiHOBY
uenoropkanicts [10, c. 10]. HaBeneHe BH3HAUEGHHS € JOCHTh CKIaJHHM 3a 3MicToM. Moro ocHoBy
CTaHOBIISITh BUMOTH Ha TapaHTYBaHHsS O€3MeKH IpoMajsiH 3 OOKy OpraHiB BJIaJd B MEXax, JIO3BOJIEHHX
3akoHO/aBCTBOM. [Iil cydacHMX MpalliBHUKIB MAaTPyIbHOI MO i Yac 3aTpUMaHHS MPaBOIOPYIIHUKIB
31e0UIBIIOrO € HenmpodeCciHHUMU, 10 CTBOPIOE 3arpo3y Ta HeOE3MeKy I OTOYYI0YOro iX CepeIoBHINa, a
TakoK Juis HUX camux. [lig yac moOopy mominelchKoro Ha mocaay 3rigHo 31 3akoHoM Ykpainu “IIpo
HamioHanpHy momirito” [11], #inerscs mpo piBeHb Gi3uyHOI MmiAroToBKH (myHKT 2, cr. 49), MenuyHe
obcrexenns (ct. 50) Ta inm BuMoru 1o ocobu. ITutanms mpodeciiHol MiAroTOBKY MOJIIEHCHKOr0 CTAI0Th
aKTyaJbHUMH JIMIIE ITICNsl MPU3HAYeHHS HOoro Ha mocaay. BomHoyac 3aranbHOIO 3aHIIA€ThCs MpobdieMa
3arpo3u, pU3MKY Ta OCOOMCTOI Oe3NeKH Mija Yac 3aTpHUMaHHs MPABOMOPYIIHUKIB SK JJIsl TPOMAJIsH, TakK i
JUTSl TIPAIliBHUKIB MTPAaBOOXOPOHHHUX OPTaHiB.

3BepHEMO yBary Ha €TUMOJIOTIYHHI 3MICT TepMiHiB “Oe3meka”, “3arposa”, “pusuk”, “Hebesneka”.
VY BenukoMmy TIyMayHOMY CIJIOBHHUKY CY4YacHO! YKpAiHCBKOI MOBM HasiBHI TaKi IMOSCHEHHS BKa3aHHX
TepMiHiB: “Oe3meka” — Ie CTaH, KOJIM KOMy-4oMy-HeOyap Hilmo He 3arpoxye [12, ¢. 35], “3arposza” —
rpy0a, 3yxBajia OOillIHKA 3aMOIIsATH SKe-HeOy b 310, a TAKOK MOXKJIUBICTh 400 HEMUHYYICTh BUHUKHEHHS
qoroch Hebesmeunoro [12, c. 233], “Hebe3meka” — 1e MOKIUBICT AKOTOCh JINXa, HEIACTS..., CTaH, KOJIH
KOMy-4oMy-HeOymp moch 3arpoxye [12. c¢. 416], “pusuk” — 1ie ycBiZoMIIEHA MOXIIHBICTh HeOe3MeKH
[12, c. 588 ]. KoxkeH i3 3a3Ha4eHUX TEPMIHIB MICTHTh MOSCHEHHs CTaHY, MOXKJIMBOI MPOTUIPABHOI Jii,
CTIpsSIMOBAHOI Ha (DI3MYHHHN UM IHINHMK MaTepialbHUi 00’ €KT MOCsATaHHS.

3aranpHe po3yMiHHS Oe3lekd sIK 3 OOKy TpOMajisiH, Tak i MpaIiBHUKIB MPAaBOOXOPOHHHUX OpraHiB
MOBHHHO OYTH YiTKUM 1 3pO3yMITMM, HE3Ba)KarOUd Ha MOro CKIAaJHICTh HAayKOBOTO TIYMAaudeHHS Ta
MPAKTHYHOTO 3acTocyBaHHsA. OIHUM i3 MEPIIMX, XTO IpoaHali3yBaB O€3leKy Ha PiBHI CyTO (pi3UYHOrO
spuiia Oy Tomac I'000c. Bin 3BepHYB yBary Ha B3a€MO3B’S30K Ta B3a€MOOOYMOBJICHICTH MIX
MOBEIIHKOBUMH [IISIMH OCOOM 1 pe3yibraToM Bif HuX aiii. OCHOBHHUM pe3yJbTaTOM IPOBEICHOIO
T. T'o66com anamizy 6e3nexn Gi3uaHOI 0COOH € T collianbHa CYTHICTh, BPEryIbOBaHa HOPMAaMH MOBEIIHKH
Ta 3axXulleHa aep)kaporo. [IuTaHHs, OB’ A3aHi 3 0E3MEKOI0 JIOAMHK OYJIU 1 3aJIUIIAI0ThCS aKTyaJlbHUMHU Ha
IHIMBIAYaIbHOMY DiBHI TIOBEIIHKH OCOOM 3 ypaxyBaHHSM Ii NCHXOJOTIYHHX OCOOIMBOCTEH, (pismuHOrO
cTaHy Ta mpodeciiiHoi miaroropku. HasBHa cuctema Oesneku mepeadayae BHPIIICHHS 3aBIaHHS, K
MOB’ i3aHO 3 OE3MeKor JIOJUHY, peamizaliero il moTped Ta iHTepeciB, a TaKOX YCYHEHHSIM 3arpos i
PH3UKIB, CIPIMOBAHUX MIPOTH HE].

Posrnsnaroun moHATTSA Oe3neku cyO €kTiB rocnomaproBaHHs JI. UMCTOKIETOB 3BepTae yBary Ha
MiHIMaJIbHY BpPa3JIMBICTh III0JI0 3aTPO3 Ta CTBOPEHHS ONTHMAIBLHUX YMOB JUls 3a0e3rnedeHHs Oe3mneku [13].
Ocobucra Oesreka TpoMajasH Ta TMPAliBHUKIB TNPaBOOXOPOHHUX OpTaHiB MiJ 4Yac 3aTpUMaHHs
MPaBOMOPYIIHKUKIB TOBHHHA TiepeadayaTd BpEryJbOBaHWM HOpMamMHM TMpaBa CTaH 3aXHIIEHOCTI
KOHCTHUTYILIIMHHMX MpaB, CBOOO 1 3aKOHHUX IHTEpPECiB 0COOM, CYCIUIbCTBA, EpKaBH, I 4ac SIKOr0 HeMae
3arpo3JIMBUX PHU3UKIB Ta HEOE3MEKH, SKi CIPUSIOTh BHHUKHEHHIO 1 BUMHEHHIO MPOTHIIPABHHUX MTOCSATAHb.

3BepHEMO yBary JWIle Ha OJMH 13 acleKTiB 3aTpUMaHHS IIPABOMOPYIIHHUKIB MpamiBHUKAMH
MPaBOOXOPOHHUX OPTaHiB Ta 3aCTOCYBAHHS B TAKOMY pa3i BOTHemaibHOI 30poi. BorHnenanbpHa 30post — 1ie
PI3HOBHJ CTPUICIBKOI CTBOJABHOI 30poi kamiOpoMm mo 20 MM, [0 NpHU3HAYCHA JUIS YpasKeHHS I
METaJICBUM CHAapPSIOM, SIKUH BHKHIAETHCS 31 CTBOJIA MOPOXOBHUM 3apsAjoM ab0 HOro 3aMiHHHUKOM, Mae€
JOCTATHIO BpAkarody Jif0 st 3aIOMITHHS 3HAYHUX TUTECHHUX YINKOMLKeHb [14, c. 122-123].

HasiBHa choropni kinacugikaiis 3axoiB aJMIHICTPaTUBHOIO TPUMYCY 3apaxOBYy€ 3acCTOCYBaHHS
BOTHEMaJIbHOI 30pOi IMiJ] yac 3aTPUMaHHS PABOMOPYIIHUKA 10 MOMIIEHChKUX 3aX0/iB npumycy (myHkT 1.3
cr. 42 3akony Ykpainu “Ilpo Harionanpny nomimiro”) [11], a came — npunuHeHHs. [IpaBOBOO OCHOBOIO
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3aCTOCYBaHHS MpaIliBHUKaMU TOJIIiI BOrHENalIbHOI 30poi B pasi 3aTpUMaHHS NPaBOMOPYIIHUKA € 3aKOH
VYkpainu “IIpo HalliOHAIBHY MOJIIiF0” . 3aCTOCOBAHUH MPAI[IBHUKOM IOJIIIT IMOJIeHChKUN 3aXi1 TOBUHEH
oyru mpodeciitnum (. 5 cr. 29 3akony VYkpainu “Ilpo HamioHanmpHy mnomiriro”) [11], agekBaTHHUM
MOCSATaHHIO MPAaBOMOPYIIHMKA Ha 0co0y, sIKa 3aXUIllae IpaBa, CBOOOAM 1 3aKOHHI IHTEPECH TPOMAsIH Ta
nepkaBu. lle o3Havae, MO0 OCHOBHOIO METOIO TiJl 4ac 3aCTOCYBaHHs NpalliBHUKAMH MPaBOOXOPOHHHUX
OpraHiB BOTHENAJBHOI 30p0i € MpUIMHEHHS HeOe3NMeuHNX MPOTHIPABHHUX Jii 0coOH, ii 3aTpUMaHHsS Ta
NPUTATHEHHS JO BiAIOBIAaNbHOCTI. 3arajbHUN TMOPSIOK TPHUIIMHEHHS NPOTHIPABHUX Jid 0coOu
nependadeHo cr. 43 Bka3zaHoro 3akoHy. Mo)KHa BBa)KATH, 110 BiH MICTHTh MPsAMi €IeMEHTH BTPYYaHHS Y
MPOTUIIPABHI [Iii MPaBOMOPYIIHUKA 3 METOI0 iX NMPUNHMHEHHS. 3 ypaXyBaHHSIM CHUTYyaIlil Ta €lEeMEHTIB
HeOe3MneKH, AKi HasBHI MiJ Yac 3aTpUMaHHs MPaBONOPYIIHUKA, JIONUILHO 3aCTOCOBYBATH MCHXOJIOTTYHHH
BILUIUB Ha 0CO0Y, 3a37aJieriib MOMEPEeIUBIIM il PO 3aCTOCYBaHHS BOTHEMAJBHOI 30p0l, 10 B OKPEMHUX
BHUIIQ/IKAX CIIPUSIE MPUITUHEHHIO MPOTUITPABHUX JIIH.

3aKkoHOIABEIb MEpPea0ayuB BUIIAJKA KOJIM 3BOJIKAHHSA y 3aCTOCYBaHHI BOTHEMAJbHOI 30poi
MpaIiBHUKOM ITOJIIiT HA BIAMIHY BiJl 3aCTOCYBaHHsS 3aXOiB (Di3MYHOr0 BIUIMBY Ta CIEIiaIbHUX 3aC00IB
MICTHTh peajbHy HeOEe3NeKy Ta MOXUJIMBI IIKiIIUBI Hachiaku. ChOrofHI 3aKOHOIABEIb IependaydnB
3aCTOCYBaHHS BOTHENANbHOI 30poi (cT. 46 3akony Ykpainu “IIpo HamioHansHy mominio” ) [11]: 1) Tinbku
MiCIs  TorepeuKeHns; 2) 6e3 momepemkenHs. IlomepekeHHs SK OIWH 13 PI3HOBHIIB 3ammOOIKHUX
3acTepexiuBuX 3axomiB [12, c. 525] npamiBHuka momimii mig dYac 3aTPUMaHHS I[PaBOMOPYIIHUKA
nependaydae MPUIUHEHHS 0COO0K0 BUMHEHHS MMPOTHIIPABHUX JIii. 3aKOHOABEIb MOTPEOYe BiJ| MpaIliBHUKA
MOJIIIIT 3a34aJIeriIb MOMEPEIUTH 0CO0Y PO 3aCTOCYBaHHS BOTHEMAILHOI 30poi 3 TUM, 100 HAAaTH il Yac
JUT BUKOHaHHS Horo BuMoru. [TomepemkeHHs Moxke OyTH 3p00JICHO TojIoCOM, a 3a 3HAa4YHOI BijcTaHi abo
3BEPHEHHS 10 BEIMKOI TPYNH JItofeil — 4Yepe3 TYYHOMOBHI YCTaHOBKH, MiACHIIIOBadi 3ByKy (m. 2 ct. 43
3akony Ykpainu “Ilpo HamionaneHy momimioo”) [11]. BixnmoBimno mo m. 5 cr. 46 Bka3aHoro 3akoHY
MOJIIEHCHKII YITOBHOBa)KEHUI 3aCTOCOBYBATH BOTHENANbHY 30pOI0 TUNBKH TICHS TONEPEKEHHS TPO
HEOOXIIHICTh TPUMIMHEHHS TPOTUNPABHUX [ii. Y MHHYJIOMY OJHHUM i3 MOMEpe/KyBallbHIX 3aXOJiB
MpaliBHUKa MUTIIIT i1 9ac 3aTpUMaHHs MPaBOMOPYIIHUKA OyJIO MPaBO Ha OroJICHHS BOTHEMANbHOI 30poi
Ta TpUBENEHHS 1i y TOTOBHICTh 32 YMOBH, SIKIIO B OOCTAHOBII, sIKa CKJIAJIACsi, MOXKYTh BHHHUKHYTH
obcraBuHU 115 1i 3actocyBanns [15, ¢. 70]. KpiM mpaBa Ha oroyieHHs: BOrHeNalbHOI 30p0i Ta MPHUBEICHHS
ii y TOTOBHICTB MpAaIiBHUK MUTIIIIT i1 9ac 3aTpUMaHHS PABOMOPYIIHUKA 3JIEKHO BiJl CUTYAIlil MaB MPaBo
3pOOHTH TOMEPE/KYBUILHUI MOCTpiI. Bkazana Mipa TonepemKyBaIbHOTO 3aXO1y IPHUITHHEHHS
MPOTUITPABHUX JIili TPAaBOMOPYITHUKOM 3QJIHIIAETHCS, HA HAII MO, aKTYaJIbHOO, a 1 3aCTOCYBaHHS HE
cynepeunTh BuMoram cr. 3 Konctutyiii Ykpainu npo Te, mo “JIrOAWHA, ii )KHTTS 1 3I0pPOB’s, 4eCTh 1
TiIHICTE, HEAOTOPKAHICTH 1 Oe3MeKka BU3HAIOTHCSA B YKpaiHi HafBHIIOI0 COiaabHOI0 MiHHICTIO" [9].

3akoHOAAaBCTBOM  YKpaiHM TmependaueHo HU3KY BHITAJKIB 3aCTOCYBaHHS IIpalliBHUKaMH
MIPAaBOOXOPOHHHMX OpPraHiB BOTHENaIbHOI 30poi 0e3 momepe/pKeHHs. Taka MOMKIMBICTH 3aCTOCYBaHHS
BOTHEMNaJ bHOI 30poi HE cymnepeunTh pilmieHHsM €Bporelicbkoi KOHBEHINT Mpo 3aXUCT NpaB JIIOJUHU Ta
ocHOBHHX cBOOOn. Tak, m. 2 cr. 2-1 €Bponeiicbkoi KonBenii nepeadavae, mo “mno30aBiacHHS XKUTTS HE
PO3IIIAAEThCS SIK BUMHEHE Y TOPYIICHHS JaHOi CTAaTTi, SKIIO BOHO € PEe3yJIbTaTOM 3aCTOCYBaHHS CHIIH,
a0CONIIOTHO HEOOXIHOT: a) AJIs 3aXUCTY JF000i 0COOM BiJl HE3aKOHHOTO HacuibcTBa” [16]. BaxuBumMm, Ha
Halll TMOIJISiA, € BHKOPHCTAaHHS O0€3 3MIiH BHUMOI IIIOJI0 3aCTOCYBaHHS BOTHEMalbHOI 30poi 0e3
nonepepkenns (. 6 cr. 46 3axkony Ykpainu “[Ipo HallioHaIbHY MOMIIi0”):

1)y pasi cnpobu ocobu, SKy 3aTpUMy€ MOTIIMEHCHKUI 13 BOTHEMAIBHOIO 30pO€0 B pyKax,
HAOJIM3UTHUCS JI0 HHOTO, CKOPOTUBIIIM BU3HAUCHY HUM BiJICTaHb, YU JIOTOPKHYTHCS 10 30pOi,

2) y pasi 30poifHOro Hamaay, a TakoX y pasi palToBOro Hamaiy i3 3aCTOCYBAaHHSAM 00HOBOI TEXHIKH,
TPaHCIOPTHHUX 3aCO0IB Ta IHIIKX 3aC0O0IB, MO 3arPOXKYIOTh JKUTTIO YU 3I0POB’ 0 JTFO/ICH;

3) sxmo ocoba, 3aTpuMaHa ab0 3aaperiToBaHa 3a BYMHEHHS OCOOJHBO TSHKKOTO YH TSDKKOTO
3JI0YMHY, BTIKA€ i3 32aCTOCYBaHHIM TPAHCIIOPTHOI'O 3ac00y;

4) sikio ocoda YNHKUTH 30pOHHHI OITip;

5) st IPUITHHEHHS CITPOOH 3aBOJIOMITH BOIHEMAIBHOIO 30POETO.

B. KopoOkin, A.CBsiTeHKO, BHBYAalOYM THMTaHHS 3acTOCYBaHHS BOTHENMaNbHOI 30poi 0e3
MoTIepe/KEHHS, 3BepPTaloTh yYBary Ha Te, 10 MPalliBHUK IPAaBOOXOPOHHUX OPraHiB Mae MiJICTaBH MPHBECTH
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ii y TOTOBHICTH MiJl YaC MEPEBIPKU JOKYMEHTIB y mimo3piiux moaei. e Oyae 11 HUX monepemKeHHsIM
Ipo MOXJIMBICTh 3aCTOCYBaHHs BorHemajibHoi 30poi [15, c¢. 70]. CrmipHuMH 3 NpHUBOLY 3aTpUMaHHS
MPaBOIMOPYIITHUKA Ta 3aCTOCYBAHHS MPOTH HHOTO BOrHENAIBLHOI 30poi 03 monepekeHH s € MMTaHHS [I0J10
“BM3HAYCHHS BIACTaHI” Ta “JOTOpKaHHA 10 30poi”. 3aje)KHO Bix CHUTYyallii, fka BHHHMKA€E IIiJ Yac
3aTpUMaHHS 13 3aCTOCYBaHHSIM BOTHEMAJIbHOI 30poi, Taki il 0coOM, IO NPOBOAWUTH 3aTPUMAaHHS,
3/1e0LTBIIOTO 3AJIMIIAIOTHCS OTHUM 13 BATOMHUX apTyMEHTIB IS IX OCKap»KEeHHSI, a TAKOXK JUIsl 3aXUCTY MPaB
3aTPUMaHOI OCOOH.

[IpaBOBOIO OCHOBOIO 3aCTOCYBaHHS BOTHENAIBHOI 30p0i IS MPaIiBHUKIB IPABOOXOPOHHUX OpPTaHiB
€ TaKoX cTaH HeoOXiqHoi o6oponu (ct. 36 KpuminanbHOro kojekcy YKpainu) Ta KpalHbOI HEOOXiIHOCTI
(ct. 39 KK Vkpaiuu) [17], B pasi 3axucTy mpaB, CBOOOX 1 3aKOHHHMX IHTEpPECiB TPOMAJsH, JEepP:KaBH,
BJIACHOTO JKUTTS Ta iHmie. O3Haku HEOoOXiqHOI OOOpOHHM Ta KpaiHboi HEoOXiMHOCTI BimOOpaXkaroTh
30BHIIIHIO CTOPOHY CHTYyallii, 0 BHHHKAE 1] 4Yac 3aTPUMAaHHS MPaBONOPYIIHUKA 1 CBiI4aTh TPO
MPaBOMIpPHICT, 200 HEMPaBOMIPHICTH il O0COOM, sKa MPOBOAWUTH 3aTpUMaHHSI. YMOBH IMPaBOMIPHOCTI
HE0O0XiTHOT OOOpPOHU IICBHOIO MIpOK € KJIACHYHMMH B cHCTeMi mpaBa. [IpomoHyeMo 3a JOMOMOIOIO
MOPIBHSHHS BHUSBUTH CIUIbHI Ta OCOOJIMBI O3HAKM HEOOXigHOI OOOpPOHHM, IO 3aKpilIeHI B
aJIMIHICTPaTHBHOMY Ta KPUMIHAJbHOMY 3aKOHOJABCTBI YKpaiHH.

CHinbHUM € Te, IO 3aKOHO/aBelb HacaMIiepe]l BU3HAYAE aKTHBHY 3a 3MICTOM JIi10, sIKa CIpsIMOBaHa
Ha BiZIBEPHCHHS UM TPUIMHEHHS MPOTHIIPABHUX JIill MpaBornopymHuka. OcoOIUBOI0 03HAKOI HEOOXiTHOT
000pOHM Y KPHMIHAIEHOMY 3aKOHOJABCTBI YKpaiHUW € HOpMaTHBHE 3aKpiIIeHHs] CyCHUIbHOI HeOe3NekH,
sIKa € OJIHUM 13 OCHOBHHX KPUTEPIiB ITijl Yac OLIHIOBAHHS Ta KBai(iKallii il MpaBomoOpyIIHHUKA.

BukopucranHsi BorHenaibHOI 30poi Iij] 4ac 3aTpuMaHHs MPaBOMOPYIIHAKA B YMOBaxX HEOOXiIHOI
00OpOHM TIOBMHHO 3aBXIM TependavyaTd HasBHY CTYIiHb CycHiibHOT HeOe3neku. HasBHICTH mocsraHHs
nepenbadae Oe3rmocepeqHio, Ha BiIMIHY Bill YSBHOI, pealibHy 3arpo3y BHKOHaHHS MPOTHIIPABHUX i y
MeKaxX MEeBHOro 4yacy. B ocoOu, sika 3aXUINAEThCs, HE TIOBUHHO OYTH KOJHUX CyMHIBIB y HEMHUHYYOCTI i
peaTbHOCTI MPOTUIIPABHOTO MOCATaHHs. [locATaHHs 3aIMINAEThCS HAsSBHUM, HAaBITH SKIIO Ha JIESKHHA 4ac
BOHO MPHUITMHEHO, aje € Hebe3MeKa, MO MOCATaHHS MOXKE PO3II0YATHCS 3HOBY.

Tabauys 3
YMOBH IpaBOMipHOCTI HEOOX1T1HOT 00OpOHH
Crarrs 19 KYnAIl Crarrs 36 KK Ykpainu
1) mist...BUMHEHA ITi]] Yac 3aXHUCTY;, 1) mist...BUMHEHA 3 METOI 3aXUCTy; 0C000I0, sKa
2) 0co0i, sika mocsrae 3amoAif0eThCs KO/, 3aXUIIAETHCS BiJ CYCHIJIbHO-HEOE3MEYHOT O
3) HemOMyIIEHHS TEPEBHUIIIEHHS MEX 000POHHU [TOCSATaHHS,

(a came sBHA HEBIAMOBIAHICTH XapakTepy 1 | 2) HIKOga 3alOMIOETHCS TOMY, XTO TMOCSrae JUist
CYCHUTBHIN IIKiUTHBOCTI MOCSITaHHS) HEraifHOro BiJIBEPHEHHS UM MPUIMHEHHS ITIOCATaHHS;
3) po3mip  3amomisHOI  MIKOAM [OBHHEH  MaTd
HEOoOXI1THY 1 JOCTATHIO MEXi

[IpaBo Ha HeoOXimHY OOOpOHY 3aBEpUIYEThCS 3 MOMEHTY BYHMHEHHS NPOTHUIIPAaBHUX il
MmocsAraroYrM. BakKIMBOI 03HAKOK MPAaBOMIPHOCTI HEOOXimHOI OOOpOHHM € MIHCHICTh IOCSTaHHS.
JICHICTh MPOTHUIIPABHOIO IMOCSATaHHS MOBUHHA OyTH 00’ €KTMBHO PEajbHOIO a HE YsABHOWO. IIpo ysBHMIA
3micT 00oponu Haerscs y cr. 37 KK VYkpainu. 3akoHOAaBelb IMiJ YSBHOK OOOPOHOI BH3HAE “...nil,
OB’ sI3aH1 13 3amMOMISHHSAM IIKOMM 3a TaKUX OOCTaBHH, KOJH PEabHOIO CYCIUIBHO HEOe3MeYHOro
MmocsraHHsl He 0ys10, 1 0c00a, HEMPaBWIBHO OLIHIOKYHU JIii MOTEPILIOro, JHUIIE MTOMHIKOBO IIPHITyCKaa
HasBHICTh Takoro mocsranHs” [17]. Tpeba 3a3HaunTH, MO B pas3i ysBHOI 00OpOHM o0co0a, sKa
3aXUIIAEThCS, Nepeadavyae 3aCTOCYBaHHs BOTHEMAIbHOI 30pOi I MPUITMHEHHS CYCIUILHO HEOE3MeYHOoro
nocsiranHsl. Cy0' €eKTHUI 3MICT ysBHOI OOOpOHM IMiji 4ac 3aTpUMaHHS MPaBOMOPYIIHUKA MOKHAa YMOBHO
PO3MOIUTUTH Ha TaKi BUIH:

1) ocoba, sKa 3aXHINAETHCS BiJ MPOTHIIPABHOTO IMOCATAHHS HEBIPHO OILIHIOE CHTYaIlilo, B SKii,
Ha4yeO0TO, 3MIACHIOETHCS TOCSATAaHHS, M0 MPU3BOAUTH 1O ITOMHJIKOBOTO YCBIIOMJICHHS IPO HasBHICTH
MOCSTaHHS;
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2) ocoba, sika 3aXMIAETHCS Bil MPOTHIIPABHOIO MOCATAHHS, HE YCBIIOMIIIOE, IO 1€ MOCATAHHS €
YSBHUM, aJIe pa3oM 3 THUM I 0co0a MorJia 1 MoBMHHA OyJjia YCBIIOMHWTH, IO TOCATAHHS € ySBHUM, a il
0c00H, 1110 HaYeOTO MOCATAE HE € CYCHUIbHO HEOC3MEeUH UMH.

3anoistHHS KoM 0C001, SIKa MOCIrae, MOBUHHO OYTH BiAOBIIHUM 1 HEOOXIAHUM Yy po3Mipax, 10
BIUIMBAIOTh HA TPUIIMHEHHS TpaBONOPYUIEHHS. SIKIIO IKoAa B pasi 3aTpUMaHHS 3amofisHa IHIIHM
(Tperim), HempHUETHHM IO ILOTO 0cobaMm, TO ocoba, fKa 3aTpUMyBaja MPABOMOPYIIHHKA MOKE OYyTH
MPUTSITHEHAa [0 BIANOBIJANBHOCTI. 3 I[Or0 MPHUBOAY IUCKYCIHHMM 3aHINAETHCS TMHTAHHSA MO0
CITIBPO3MIPHOCTI MK 3aXHCTOM 1 MPOTHIIPABHUM ITOCATAHHSM, Ky MOKHA TIOSICHUTH SK BEITMYHUHY BHSBY
goro-uedymp [12, c¢. 593]. 3 ypaxyBaHHAM I[LOr0 3aXHCT HE MOBHHEH IMEPEBHUINYBATH MEX HEOOXiTHOI
00OpOHH, a 3aMoisAHy MiJ Yac 3aXHMCTy LIKOAY CJIiJ BBaYKaTH MPABOMIPHOIO 3 YMOBH HEOOXITHOCTI ii
BUMHEHHS [T PUTITHHEHHS IPaBOIIOPYIICHHS Ta 3aTPUMAaHHS MPaBONOPYITHHUKA.

KpaifHs HEOOXiNHICTh BHKOHYE BaXKIHMBY 3aXMCHY (QYHKIIIO MO0 O0COoOM, sKa 3aTPUMYE
npaBonopymHuka. KpaifHs HeoOXiTHICTh € TIPaBOMIPHOIO 32 YMOBHU YCYHEHHSI HEOE3IEKH, sIKa 3arpoxye
MPaBOOXOPOHIOBAHMM iHTEpecaM Ta ycyBae HeOe3leKy, Iepen0adyeHHMH Ta JIO3BOJICHUMH 3aKOHOM
criocobamu. Y pasi MOosICHEHHS CTaHy KpaiHbOI HEOOX1THOCTI CJIiJi BUBYATH BJIACTUBI JJIs HEl YMOBH:

1) nHeOe3neka MOBHHHA OyTH JUIS O0COOHM, sIKa 3aTPHUMYE MPABOIOPYIIHUKA, PEaTbHO 1 MPOSBIATH
ce0e B KOHKPETHUX [IisIX;

2) HasiBHa HeOe3neka Bijl MPOTUIIPABHUX JIiil TIPABOMOPYIIHUKA CBIIYUTH MPO 3arpo3y He JIUIIEe IS
oco0w, sika Horo 3aTpUMYE, alie i A IHIIUX TPOMaJIsiH, MaTepiallbHUX 00’ €KTIB Ta iHIIE;

3) niiicHuid, a He ySABHMIA 3MICT HEOE3MEKH XapaKTepH3ye pealibHi IPOTHIPABHI /il PaBOIOPYILHUKA,

4) npaliBHUK MPABOOXOPOHHUX OPraHiB, 1[0 3aTPUMYE MPABOMOPYIIHUKA BUUHSIE Mii U1 yCYHEHHS
Hebe3MeKH, sika MOXKe 3arpOXKYBaTH oMy Oe3rocepeIHbO, a TAKOXK 3 METOI0 3aXHCTy MpaB, CBOOO IHIINX
Jo/iel Ta CYCIIUTBbHEX 1 Iep)KaBHUX IHTEPECIB;

5) 3amofisiHHS MpU 3aTPUMaHHI IIKOAW TPABOMOPYIIHUKY Y MEXax KpaiHbOI HEOOXiIHOCTI HE €
3JI0YMHOM, SKIIO MPH I[EOMY He OYII0 IEpEeBHINEHO 3aX0MiB s 3aTpuManHs Takol ocobu (m. 1 ct. 38 KK
Vkpainn).

Crarra 18 KYnAIIl mo ymMmoB mpaBOMipHOCTI KpallHBOi HEOOXiTHOCTI 3apaxoBye Jii, BUMHEHI JUIs
YCYHEHHs HEOE3IeKH, sIKa 3arpokKye MpaBaM 1 CBOOOaM JIFOIMHU. 3aIo/IisHa IIKO/Ia MOBUHHA OyTH MEHIII
3HAYHOIO, HIXK BiJIBEpHEHA IIKOJA. 3arallbHUM 3 IIBOTO MPHUBOAY € T€, 110 3aKOHOJIABEIlb, XapaKTepPH3yIOUH
CTaH KpalHBOI HEOOXiNHOCTI, y mepuly 4epry, 3BepTae yBary Ha piBeHb CYCHUIbHOI HeOe3NeKkd st
CYCHUTPHHUX BiTHOCHH, HA SKi IMOCATAE MPABOMOPYIIHHUK, & TAKOXK Ha YMHCHO 3alOfisHy HOMY IIKOAY, SKa
MOBHHHA OYTH HE MEHIIIOO Ta BiMOBIHOIO MPOTHIIPABHOMY TOCSITAaHHIO.

Jnst mpaimiBHUKIB MPaBOOXOPOHHHUX OPTaHIB MPaBO Ha 3aMOJiSHHS INKOMW il 4ac 3aTpUMaHHS
MPaBOMOPYITHHKA BUHUKAE 32 TAKMX YMOB: HAsSBHICTh iCHYBaHHS peajbHOI HEOS3MEKH Bijl MPOTUIIPABHUX
Il MPaBOMOPYIIHUKA; YXWJICHHS OCOOHM, SKa BYMHHIIA CYCIUIBHO HeOE3Me4Hi1 MPOTHIpPaBHI Ail Bix
BIJIMOBIIaJIbHOCTI; BIJICYTHICTh MOMJIMBOCTI 3aTPUMaHHSI TPaBONOPYIIHUKA OJHWUM i3 mepeadadeHux
3aKOHOJABCTBOM 3aco0iB. [IpalriBHUKH TOMILL, 1110 TIPOBOIATH 3aTPUMAHHS, MalOTh TPaBo (CT. 42 3aKoHy
Vkpainu “IIpo HalioHaJIBbHY MOMIIiI0”) 3aCTOCOBYBATH Taki 3aXoqu npumMycy: 1) ¢isuunuii BIuMB (cuia);
2) 3acTOCYBaHHS CIEIiaIbHUX 3aC00iB; 3) 3aCTOCYBaHHS BOTHEMAIBHOT 30p0i.

3BepHEMO yBary JIMIIE Ha TOPSJI0K 3aCTOCYBaHHS MPAIIBHUKOM IOJIILii BOrHENAJbHOI 30poi, sKa €
OJIHUM 13 HaliCyBOpIIIINX 3aX0/iB pumycy. Y cT. 46 3akony Ykpainu “IIpo HallioHaIBHY TOMIIIi0” 3aKpIirIeHO
TOJIOKEHHST TIPO BHHSTKOBI BHIIAJKH 3aCTOCYBaHHS BOTHEMABHOI 30poi SIK 3 MOMEpe/PKEHHSIM Mpo il
3acTOCYBaHHsI, Tak i Oe3 morepemkenHs. Lle o3Hauae, MO 3aKOHONABEIh BCTAHOBHB JIMIIIE YMOBH 1 MEXi
3aCTOCYBaHHsI BOTHEMaIbHOI 30poi 03 perynroBaHHs MOPSIKY ii 3acTOCyBaHHs. 3araJibHe BU3HAUYCHHS TIOPS/IKY
3aCTOCYBaHHsI BOTHEMAIBHOI 30pOi MOYKHA PO3YMITH SIK TIEBHY TOCIIIOBHICTB, 37arODKEHHS UM Y3TOKCHHS
[12, c. 527], ropuanuHO 3HAYYIIMX Aiii MpaiBHUKA TPABOOXOPOHHHUX OPraHiB y pa3i BHHUKHEHHs 0OCTaBHH, 32
SIKAX 3aKOH Iependavyac MOMKIIMBICTh 3aCTOCYBaHHS BOTrHemajabHOI 30poi. [locmigoBHICTH Iii 0coOH, sika
3aTPUMYE MPABOIOPYIIHHUKA 13 3aCTOCYBaHHSIM BOTHEMAIBHOI 30p0i YMOBHO MO)KHA TIOAUIUTH Ha MEPIOH, 1110
MOXYTh OYTH PI3HHMH 32 TPUBAJICTIO Y Yaci:

—mepmmid  mepiog — Oii  MpaliBHUKAa IMPaBOOXOPOHHOrO OpraHy Oe€3MocepefHbO Iepen
3aCTOCYBaHHSIM BOTHemanbHOI 30poi. Tak, m. 11 cr. 46 3akony Ykpainu “[Ipo HamioHanbHy MOMIIif0”
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nepenbavae sl MpaliBHUKA TIONINIT MOXJIHMBICTE NPUBECTH y TOTOBHICTh BOTHENAIbHY 30por0 Ta
MorepeuTH 0co0y mpo il 3acTocyBaHHs. IlomepemKeHHss MOXKHA 3IIMCHUTH 3 JOBEICHHSAM 10 BiIoMa
0co0u (SIKIIO Taka MOXKJIMBICTB ICHYE) MPO Te, IO MEPe Hel0 3HAXOAUThCS MPAIIBHUK TPABOOXOPOHHOIO
oprany (IeMOHCTpaIlis CIy»KOOBOT0 MTOCBiTIECHHS);

— Ipyruil Tepiog — 3acCTOCYBaHHs BOTHENANbHOI 30p0oi SK 3 IONEpeDKSHHSIM, Tak 1 0e3
MOTIEPE/KEHHS B Pa3i 3aTpUMaHHs MPAaBOMOPYIIHUKA TOTpeOye Bif 0COOH, sika MPOBOAUTH 3aTPUMAHHS
OIIIHKK OOCTaBWH, y AKX BiZOYBA€ThCSA 3aTpHMaHHs (Miclle, yac, HABKOJHIIHE CEPEIOBMINE Ta iHIIE),
BU3HAYCHHS YMOB MPaBOMIPHOCTI 3aCTOCYBaHHs BOTHEMaJbHOI 30poi (piBeHb CyCIHIbHOI HEOC3MEKH Y
MPOTHUIPABHUX JISX TPABOMOPYIIHHKA, MOXKIIMBI IIKIUIMBI HACIIIKK Ta 1HIIE);

— TperTiit mepiog — 1e Ail ocoOH, sika MpoBeNa 3aTPUMAHHs TPABOMOPYIIHUKA MICIs 3aCTOCYBAaHHS
BOTHemna bHOI 30poi. Jlo HUX ctij| 3apaxyBaTu:

1) ycyHeHHS 3arpo3 JKATTIO Ta 3J0pOB'10 (ismuHmMx oci6 1 myOmiuHiii Oesmeri, IM0 BHHUKIH
BHACIIZIOK YYUHEHHSI IPaBOTNIOPYIICHHS,

2) BKMBAHHS BCiX MOXIMBUX 3aXOJiB JJIS HaJaHHSI MEIHYHOI JOIMTOMOTH 0co0aM, sIKi MOCTPaKIan
YM ONUHUWIIKCS B CUTYallil, HeOe3MeUHIH IS iX )KUTTS Ta 3I0POB’ A;

3) BKMBaHHs 3axOMdiB IMOAO OCi0, SKi He 37aTHI uYepe3 CTaH 3A0pOB's abo iHIN O0OCTaBHHH
MOBIIOMHUTH TIpo cede (ciM' 10, poandiB, OIU3BKUX 3HAHOMHX 3a MICIIEM TIPAIli Ta IPOKMBAHH);

4) 3a0e3meUeHHsT OXOPOHM MIiCI[l 3aCTOCYBaHHS BOTHEMAJBbHOI 30p0i, KOMH € BHIAAKH CMEPTi,
MOpaHEeHHs 0CO0M, sKa Hamajaja, ado 3aro/IisHI 3HaYH1 MaTepiaabHi 30UTKH;

5) rapanTtyBaHHs O€3MEKH B3SATUX T[] 3aXHUCT 0OCI0;

6) B)KMBaHHS 3aXO/IiB ISl 3a1100IraHHs Ta MPUITMHEHHS HACHJIbCTBA HAJl 3aTPUMAHOI0 0CO0OIO;

7) 3a HEOOXIAHOCTI 3IMCHEHHS OXOPOHH 00 €KTIB JAepyKaBHOI BIACHOCTI;

8) 3milicHeHHs 32 HEOOXIMHOCTI BUIyYEHHS BOIHEMAIBHOI, XOIOAHOI 30p01 Ta IHIINX IMPEIMETIB, AKi
BHUKOPUCTOBYBAB MPABOIOPYIIIHUK i/l 4ac HaIaIy;

9) mosineiicbkuit  3000B’s3aHMK Y THCHMOBIH (oOpMi MOBIJOMHTH CBOTO KEpiBHHUKA TPO
3acTocyBaHHs BorHenanbHoi 30poi (1. 10 cr. 46 3akony Ykpainu “IIpo HalioHa bHY TOIIi0”).

Po3ristHyTi HaMU 1epioii 3aCTOCYBAaHHS BOTHENAIBHOI 30poi B pa3i 3aTpUMaHHs [IPaBOMOPYIITHHKA
nependavaroTh 3aTPUMAHHS 1| BUKOHAHHS KOMITJICKCY TAKTUYHUX il Ta MPUHOMIB, IO 1a€ 3MOT'Y IIPOBECTH
3aTpUMaHHS 0COOM 3 MAaKCHMAaJILHOIO O€3MEeKOI0 ISl palliBHIKA MPABOOXOPOHHOTO OPTaHy Ta 3aIlolisTHHS
MIHIMaJIBHOI IIKOAM 0C001, SKa 3aTPUMYEThCS.

PisHOMaHITHICTH cHTyallil, y SKHX BinOyBaeTbcs 3aTpPUMaHHS 030pPOEHOr0 TPABOMOPYIIHHKA,
CBITYMTH HE JIHIIE TIPO CYCMUIbHY HeOE3MeKy BUMHEHHX 0c00010 MpoTHIpaBHuX Aiii [18, ¢. 12], ane # mpo
CaMOCTIHHICTh TPUHHSTTS PIlIEHHS MO0 3aCTOCYBaHHsS BOTHEMANIbHOI 30poi 0co000, siKa 3aTpHMYye
MPaBOINOPYIITHKUKA, TIPO JOIUTBHI 1 MOCTIIOBHI BapiaHTH ii Aiil Ta mpodeciiiHy MaliCTepHiCTb.

3arajgbHe TOHATTS TAKTHKM MICTUTh 0araTo acHeKTiB IPaKTHYHOI JIOACHKOI [ISIBHOCTI 3a
JIONIOMOT'OI0 BH3HAYCHUX Y YMHHOMY 3aKOHOJABCTBI 3ac00iB, MPUHOMIB 1 CIOCOOIB 1i 3mMiMCHEHHS IS
nocsrHeHHs meBHOi Meru [12, c. 635]. [lo 3aranbHUX O3HAK TAKTUKH 3aTPHUMaHHS MPaBOMOPYIIHHUKA
MO)KHA 3apaxyBard: 1) JTiHIFO TOBEIIHKM MpaI[iBHUKA MPABOOXOPOHHOTO OpraHy, Mix dYac sKoi
BUKOPUCTOBYIOThCS HaleeKTUBHINI TpuHOMH 1 3acoOM 3aTpUMaHHS MpaBONOpYIIHHWKA. Tpeba
3a3HAYMTH, 10 B pa3i BUHUKHEHHS peanbHOI HEOE3NEKH Ui KHUTTS YH 3JI0pOB’S TOMIIEHCHKOTr0
HEOOXI/IHO JIATH pilllyye, BUSBISATH IICUXOJOTTYHY CTIHKICT iJl Yac BUKOPHCTAHHS BOTHEMAIBHOI 30pOi.
[paniBHUK MPaBOOXOPOHHOT'O OPTraHy, BCTYMAIOUYH Y CTa/Iil0 3aTPUMAaHHS MPaBOIOPYIIHNKA, 3aBXKIH CTa€e
00’ €KTOM TOCSATAaHHS, IO MICTUTh CMEPTEIbHY 3arpo3y; 2) BpaxyBaHHS OCOOJMBOCTEH CHTYalIlii,
BIJIMOBITHO 110 SIKOi 3IHCHIOEThCS BHOIp 1 3aCTOCYBaHHS NPUHUOMIB 1 3aC001B, HaWIOIUIBHIIIKX y pasi
3aTpUMaHHs IPABOMOPYIIHKUKA; 3) MIpKYBaHHS II0JJ0 BHOOPY 3aco0iB MPUIMHEHHS MPOTHIIPABHOI
MOBEIHKK MTPAaBOIOPYIITHKUKA (3aCTOCYBaHHS BOTHEMAIBLHOI 30p0i, (hisnyHMX 3ac00iB (CHITy) Ta iHIIE).

[IpeaMeroM TaKTHUKU 3aCTOCYBaHHS BOTHEMAaNbHOI 30poi € BceOiyHi 1 MIil[HI 3HAHHS, MPaKTHYHI
HABUYKH Ta yMiHHS MpaliBHUKA MPABOOXOPOHHOTO OpraHy IPOBECTH KOMILJIEKCHI Aii 3i 3aTpUMaHHS
mpaBonopymauka [19, c. 185-187]. JlomiinbHOo 3amporioHyBaTH TaKe BHU3HAYCHHS TAKTHKH 3aCTOCYBAaHHS
BOTHENAaJIbHOI 30p0i — Il CYKYNHICTh Mepeq0adyeHuX YMHHAM 3aKOHOJABCTBOM TMPAaBWI, MPUHOMIB i
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3ac001B HAWOUTBII ePEKTHBHUX 1 ONTHUMANBHHUX IIiJ] Yac 3aTPUMaHHs MPaBOMOPYIIHUKA, IS YCYHEHHS
peanbHOT HeOe3MeKH Ta MPUITUHEHHS MPOTHIIPABHUX JIIi.

BucnoBku. HassHicte nependauennx KoHcruryiiero YkpaiHu rapanTiii 3axucTy mpas, cBOOOJ i
3aKOHHHUX IHTEPECiB rpoMasiH MOYKHA BBaXKaTh JOCTaTHBOIO, OJJHAK iX peaji3allisi, 0cOOIMBO B YACTHHI Ha
iX mocsraHHS, 3alHMINAEThCS HE3aAo0BUTbHOIW. Hu3bka edekTuBHICTH OXOpOHHOI (QYHKIII JepikaBH
nmpH3BeNa JI0 3pOCTaHHS 3JIOYMHHOCTI Y CYCHUIbHO HaiHeOe3meyHimmx ¢opmax. 3arposa, pU3HK i
HellocTaTHsA ocoOucTa Oe3leka TPOMaJIsSH Ta MPaIiBHUKIB MPAaBOOXOPOHHHUX OpraHiB Oyla i1 3aJMIIA€ThCs
OJIHI€I0 3 0araThOX HEraTUBHUX IMPOOJEM B YKpaiHCHKOMY cychiibcTBi. [IoMiTHe 3Ha4HE MOIIMPEHHS
3aCTOCYBaHHS BOTHEMANBbHOI 30poi NpaBOMOpPYNIHWKAMH, IO 3alOAil0€ MIKOAY KHTTIO, 37I0pOB’I0
rpoMaasH. Jlii mpaliBHUKIB Cy4acHHWX IPABOOXOPOHHUX OPTaHiB HE 3aBXKAW € CBOEYACHUMH i
BIJIMOBITHUMH, OCOOJIMBO MiJ] Yac 3aCTOCYBaHHS BOTHEMAJIbHOI 30poi, 10 MPU3BOAUTH JO IOPYIICHHS
YMOB IIPaBOMIPHOCTI 3acTOCyBaHHS 30poi. B okpeMux BUMaaKax NpaliBHUKH MPABOOXOPOHHUX OPTaHiB y
pa3i BUKOpPHCTaHHS BOTHEMANbHOiI 30poi HE BONOMIIOTH TAKTUKOK 1 MpHAOMaMHu il 3acTOCyBaHHSI.
3acrocyBaHHST TpOMajsiHaMH BOTHENajdbHOI 30poi B Mekax HeoOXimqHOi OOOpOHM UM KpaHbOI
HEOOX1THOCTI 31eOUIBIIOr0 HE BIAMOBINAE€ pealbHOMY IPOTHIPABHOMY IIOCATAHHIO, a caM 30pOHHMI
Hanax Moke OyTu ysBHUM. Lli Ta iHIIi pakTOpH CBiMYATH PO HEOCTATHIO MTPABOBY O013HAHICTH IPOMAJISIH
Y YaCTHHI 3aCTOCYBaHHS BOTHEMAIBHOI 30pOi B yMOBaxX CaMO3axXUCTY.

CIIMCOK JIITEPATYPH

1. Aominicmpamuene npaso i npoyec 6 ek3uni;, Hegiooma npasuuia cnadowuna Yrpainu | ykiao.:
1. C. I'puwenxo, B. M. bBeszenxo, C. O. Kosam, A. 1. bes3, I. B. Ilanamapuyk, O. B. Yypa,
A. B. Kpasuenko, P. C. Cmemaniox; 3a 3ae. peo I. C. Ipuwenxa. — K. . [axap, 2015. — 500 c. 2. Iilpo
ocnosu Hayionanvhol 6esnexku. 3axon Yipainu 6io 19 uepsnus 2003 poxy Il Bioomocmi Bepxosenoi Paou
Yrpainu. — 2003. — Ne 39. — Cm. 351. 3. bacaneyv O. Yomy npasooxoponna cucmema 8 Ykpaini cmana
6e3n0padHoio, a 3104UHHICMb QuHAMiuHO 3axonitoe pezionu | O. Bacaneyw Il FOpuouunuil sicnux Yxpainu. —
2016. — 21-27 owcoemua. — Ne 42 (1110). — C. 10-11. 4. beszy6os /[. O. Cycnirvna 6esnexka
(opeanizayitino-npasosi sacaou) . monoepagis | J]. O. Beszsybos . — K. . MII “Jlecs” , 2013. — 452 c.
5. [yoko B. Mes' snocmi nosepmaiomocs | B. [Jyoko Il “ Excnpec”. — 2016. — 6-13 owcoemmus. —
C. 10. 6. Tayuwun I. B. Aominicmpamuene npaso Yxpainu . nasy. nocib. | I. B. Tayuwun. — JIvsie . Hoeuil
c6im-2000, 2011. — 307 c. 7.[lapanuys C. Il. Aominicmpamueno-npaeosi 3acaou obicy 30poi ma
npucmpois 0isi GIOCMpIny NAMpPOHI8, CNOPSONCEHUX 2YMOBUMU CHAPSAOAMU . asmope@. OUc. ... Karo. opuo.
nayk | C. II. Ilapanuys ; Ipnine . Hayionanehuil yu-m Oeparcas. nodamkoeoi ciyxcou Vrpainu, 2009. —
21 c. 8. Maoscypuna C. Hasice 0ed npexnonnvix nem svioupaem nucmonem | C. Mascypuna Il 'azema * KIT
6 Yrkpaune” . — 2016. — 26.10. 9. Koncmumyyis Yrpainu: uunne zaxonooascmeo cmanom no 10 cepnms
2015 p.; Ogpiy. mexcm. — K. . Anepma, 2015. — 80 c. 10. luwxo A. O. Adminicmpamugno-npasogi 3acaou
sabesneuents ocobucmol besneku npayienuxie cyoy 6 Yrpaini . asmopedh. ouc. ... kano. opud. Hayx |
A. O. Huwxko ; Jlvsis . Jlve. JJVBC, 2010. — 16 ¢. 11. 3axon Yxpainu “ Ilpo nayionanvuy noniyin” . —
C. : TOB " BBII HOTIC" , 2016. — 84 c¢. 12. Beauxuii maymaunuii cio8HuK cy4acHoi ykpaincokoi mosu |
yrnao.. O. €powenxo. — Homeyvx: TOB *“Inopis”, 2012. — 864 c. 13. Yucmoxkremos JI. I.
Aominicmpamugno-npasose 3abesneuenuss benexu cyd exmie cocnooaproeants 8 Ykpaiui . asmopeq.
ouc. ... 0-pa opuo. nayk | JI. I'. Qucmoxnemos ; ninpo . MBC Yxpainu, /[ninponemposcokuil depacadiiuil
yH-m enymp. cnpae, 2016. — 36 c. 14. Benuxuti enyuxioneduunutl iopuouynuil crosnux | 3a peo. akao. HAH
Yrpainu FO. C. lllemuyuenka. — 2-2e 6ud. nepepobin. i oonosn. — K. . FOpuouuna oymxa, 2012. — 1020 c.
15. Ceamenxo A. A., Kopobkin B. @®. Ilocibrux cmapwioz2o incnekmopa nampyivHoi cuycou |
A. A. Ceamenko, B. @. Kopobkin. — [oneyvx . JFOI JIJ[VBC, 2006. — 336 c¢. 16. E€sponeticoxa Koneenyis
npo 3aXUCH Npae THOOUHU MA OCHOBHUX C80D00 : 3 NONPABKAMU, BHECEHUMU 32I0H0 NON0Jcenb TIpomoxony
No 11, — Jloneywk . “ Jloneyvruii memopian”, 2000. — 40 c¢. 17. Kpuminanohuil kodexc Yxpaiuu. uunne
3aKOH00a8CcMB0 3i 3minamu ma donosHennsmu cmarnom na 13 uepens 2013 poxy (ogiy. mexcm). — K. .
ITAJIMBO/IA A.B., 2013. — 212 c. — (Kooexcu Yrpainu). 18. banoypra O. M. 3axoou aominicmpamugrno2o

499



NpUnUHEenHs 8 OiabHOCII MIniyii . asmopeg. ouc. ... kano. iopud. nayk | O. M. Banoypka ; Xapkis,
1994. — 20 c. 19. [Ipeoynpesicoenue npecmynieHull U AOMUHUCMPAMUBHBIX NPAGOHAPYUIEHUL OP2AHAMU
BHYMPEHHUX Oell . Y4eOHUK O/ CMYOeHmMOo8 8Y308, obyuarowuxcs no cheyuanviocmu * FOpucnpyoenyus” u
“ I[Ipasooxpanumenvhas desmenvrocmy” | noo peo. B. A. Kukoms, C. A. Jlebeoesa, H. B. Pymsnyesa. —
2-¢ y30. nepepab. u don. — M. : FOHUTH-/JAHA, 2010. — 487 c.

REFERENCES

1. Administratyvne pravo i protses v ekzyli; nevidoma pravnycha spadshchyna Ukrayiny /
Ukladachi: Hryshchenko I. S., Bevzenko V. M., Kovdl' S. O., Bevz A. |., Palamarchuk I. V., Chura O. V.,
Kravchenko A. V., Smetanyuk R. S.; za zah. redaktsiyeyu d-ra yuryd. nauk, prof. Hryshchenka I. S.
[Administrative law and process in exile, Legal unknown heritage Ukraing], Kiev, Dakar Publ, 2015,
500 p. 2. About National Security Law of Ukraine on June 19, 2003. 3. Bahanets O. Chomu
pravookhoronna systema v Ukrayini stala bezporadnoyu, a Zlochynnist' dynamichno zakhoplyuye
rehiony [Why law enforcement system in Ukraine has become helpless, and dynamically captures crime
areas|. Yurydychnyy visnyk Ukrayiny — Legal Bulletin of Ukraine, 2016, Vol. 42, pp. 10-11.
4. Bezzubov D. O. Suspil'na bezpeka (orhanizatsiyno-pravovi zasady): monchrafiya [Social security
(organizational and legal framework)], Kiev, MP “Lesya’ Publ, 2013, 452 p. 5. Dudko V. Dev’ yanosti
povertayut' sya [Returned ninetieth]. Ekspres — Express, 2016, Val. 6-13 October, p. 10. 6. Tatsyshyn |. B.
Administratyvne pravo Ukrayiny: navch. posibnyk [Administrative Law Ukraine], Lviv, “Novyy svit-
2000” Publ, 2011, 307 p. 7. Paranytsya S. P. Administratyvno-pravovi zasady obihu zbroyi ta prystroyiv
dlya vidstrilu patroniv, sporyadzhenykh humovymy snaryadamy: avtoref. dys. kand. yuryd. nauk /
S. P. Paranytsya [Administrative and legal principles circulation of arms and equipment for the shooting of
cartridges equipped with rubber projectiles]. Irpin, 2009, 21 p. 8. Mazhurina S. Dazhe ded preklonnyh let
wybiraet pistolet [Even old age grandfather chooses gun]. KP v Ukraine — KP in Ukraine, 2016, Vol. 26
October. 9. Konstytutsya Ukrayiny: chynne zakonodavstvo stanom po 10 serpnya 2015 r.; Ofits. tekst.
[Constitution of Ukraine], Kiev, Alerta Publ, 2015, 80 p. 10. Shyshko A. O. Administratyvno-pravovi
zasady zabezpechennya osobystoyi bezpeky pratsivnykiv sudu v Ukrayini: avtoref. dys. kand. yuryd. nauk /
A. O. Shyshko [Administrative and legal framework to ensure the personal safety of court staff in
Ukraine]. Lviv, 2010, 16 p. 11. Zakon Ukrayiny “Pro natsional'nu politsiyu” [The Law of Ukraine “On
the national police’], Sumy, TOV “VVP NOTIS’ Publ, 2016, 84 p. 12. Veykyy tlumachnyy slovnyk
suchasnoyi ukrayins'koyi movy / ukl. O. Yeroshenko [Great Dictionary of Modern Ukrainian], Donetsk,
TOV “Hloriya’ Publ, 2012, 864 p. 13. Chystokletov L. H. Administratyvno-pravove zabezpechennya
bezpeky sub” yektiv hospodaryuvannya v Ukrayini: avtoref. dys. doktora yuryd. nauk / L. H. Chystokletov
[Administrative and legal security entities in Ukraing]. Dnipro, 2016, 36 p. 14. Veykyy entsyklopedychnyy
yurydychnyy slovnyk / Za red. akad. NAN Ukrayiny Yu. S. Shemshuchenka [Great Encyclopedic
Dictionary of Law], Kiev, Vyd-vo “Yurydychna dumka’ Publ, 2012, 1020 p. 15. Svyatenko A. A.,
KorobkinV. F. Posibnyk starshoho inspektora patrul'noyi sluzhby [User senior inspector of patrol],
Donetsk, DYul LDUVS Publ, 2006, 336 p. 16. Yevropeys ka Konventsiya pro zakhyst prav lyudyny ta
osnovnykh svobod : z popravkamy, vnesenymy z-hidno polozhen' Protokolu 11 [ The European Convention
on Human Rights and Fundamental Freedoms], Donetsk, “Donetskyy memorial” Publ, 2000, 40 p.
17. Kryminal'nyy kodeks Ukrayiny: chynne zakonodavstvo zi zminamy ta dopovnennyamy stanom na 13
chervnya 2013 roku (ofits. tekst) [Criminal codex of Ukraing], Kiev, PALYVODA A.V. Publ, 2013, 212 p.
18. Bandurka O. M. Zakhody administratyvnoho prypynennya v diyal' nosti militsiyi: avtoref. dys. kand.
yuryd. nauk. / O. M. Bandurka [ The measures in the administrative suspension of police], Kharkiv, 1994,
20 p. 19. Preduprezhdenie prestuplenij i administrativnyh pravonarushenij organami vnutrennih del :
uchebnik dlja studentov vuzov, obuchajushhihsja po special'nosti “ Jurisprudencija’ i “Pravoohranitel'naja
dejatel’'nost” / Pod red. V. Ja. Kikotja, S. Ja. Lebedeva, N. V. Rumjanceva [Prevention of crimes and
administrative offenses bodies of internal affairs], Moscow, JUNITI-DANA Publ, 2010, 487 p.

Jlama naoxooxncenns: 20.12.2016 p.

500



