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BucgitiieHo nuTaHHS BU3HAYeHHSI y HAyKOBii iHTepmperauii NMOHATTH CyI0BOro
po3cyny. Ha 6a3i mpoBeaeHOro aHajizy BHIA€THCSI MOKJIMBHM BUBECTH €IUHE BU3HAYEHHS
NMOHSATTA CYAAIBCHLKOI0 PO3Cyay CJAiIYoro cyaai y KpuMiHaIbHOMY NMPOBAIKEHHI, 3 OrJsiAy Ha
0CO0JIMBICTH 1Oro mnpouecyaJibHUX MNOBHOBa)XKe€Hb Y KPUMIHAJIBLHOMY MPOBAMKEHHI 3
KOHTPOJII0 32 JOTPUMAHHAM MNpaB i CB00OJ YYACHHUKIB KPUMIHAJIBHOrO NPOBAIKEHHS.
Po3’sicHeno BHOIp OCHOBHHX TEPMHHOJIOTIYHMX BHUPA3iB, sIKi BXOAATH 0 CKJAAY MOSICHEHHS
CYIiBCHKOTO PO3Cyy CJAiI40ro Cyai.

KuarouoBi cioBa: cyaoBuii po3cyld; KpuMiHAdbHe NPOBAIKEHHN, CJOiquuii cyaad;
CYJ0BHii KOHTPOJIb; 10CYA0BE CJIiICTBO.

bonaok Anapeit

AHAJIN3 HAYYHBIX IOAXOA0B K OITPEAEJEHHUIO
HOHATHUA CYAEBHOT'O YCMOTPEHUA

B craThe ocBemaercsi BOMPOC ONMpedeeHHs] B HAY4YHOHl HHTepnpeTramuu MOHATHS
cyneoHoro ycmorpenusi. Ha ocHOBe MpoBeJIeHHOr0 aHAJM3a MPeICTABJSIETCS BO3MOKHBIM
BBIBECTH €IHHOE ONpenejeHHe MOHATHSI CyAeiiCKOro YCMOTpPEHHS CJIeICTBEHHOro CyAbH B
YroJIOBHOM IPOM3BOACTBE, YYHUTBHIBAS OCOOEHHOCTH €ro MPOoIEecCyaATbHbIX MOJHOMOYHI B
YroJIOBHOM TMPOM3BOJACTBE MO KOHTPOJII 3a COOJIIOJEHHEM NPaB H CBOOOX YYACTHHKOB
YroJIOBHOT0 MPOM3BOACTBA. P03bCHEHO BBHIGOP OCHOBHBIX TEPMHUHOJOTHYHHUX BbIPAMKEHHIA,
KOTOpbIe BKJIIOYEHbI B 00bsICHEHHE CYAeCKOro YCMOTPEHHS CJIEACTBEHHOI0 CY/bH.

KiroueBble ciioBa: cyneGHOe YCMOTpPeHHE; YroJIOBHOE NPOHM3BOJICTBO; CJ€ICTBEHHbII
CYIbsi; Cy1eOHbIi KOHTPOJIb; 10Cy/1e0H0e CJIeICTBHE.
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ANALYSISOF SCIENTIFIC APPROACHES
TO THE DEFINITION OF JUDICIAL DISCRETION

In the article the question of the definition in the scientific inter pretation of the concept
of judicial discretion. On the basis of the analysis seems possible to display a single definition
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of judicial discretion investigating judge in criminal proceedings, given the peculiarity of his
judicial authority in criminal proceedings for the control of the rights and freedoms of
participants in criminal proceedings. It is explained the choice of terms, basic expressions
included in the explanation of judicial discretion investigating judge.

Key words: judicial discretion; criminal proceedings; the investigating judge; judicial
review; pretrial investigation.

IMocTtanoBka mpoGJjemMu. Y MUTaHHI iHTEpHperalii MONIOKEHb 3aKOHOJABCTBA B HayIll 3aBXKIH
PO3BUBAJIMCS AUCKYCIT 3 MPUBOJY TOr'0, 3a JOMOMOIOK SKHX IHCTPYMEHTIB Ta 3acoOiB MeBHI Cy0 €KTH,
HaJJICH] BiJMOBIIHUMH TIOBHOBaXXCHHSIMH, PEATi30BYIOTh CBOE MPABO Y BU3HAYCHUX BUIAJIKAaX HA PO3CYL.
Oco0OyiMBY yBary B IIbOMY IMHTaHHI 3BEPHEHO Ha JNE(IHIII0 CYIAIBCHKOI0 PO3CYAY CIIIYOro CyIl sIK
MPOIECYATBHOT0 CY0' €KTa y KpUMIHAIBHOMY IPOBaKCHHI.

AHani3 aocaimkeHns npo6Jjemu. [IutanHs cy0BOro po3cyny IOCTIKYBAIA Y CBOIX HayKOBHX
mpaisix Taki BueHi Ta npaktuku: JI. H. bepr, FO. I'padora, . I1. 3eiikan, B. C. Kaniip, K. I. Komicapos,
A. 1. Magikos, O. A. ITankosa, /I. I1. ITormoBcekwmit Ta iHIIII.

Meta pocaimkennsi. Ha ocHOBi y3aranpHeHHX JediHIlli CYIOBOrO pO3CYly BHBECTH €JIUHE
KOHCOIIZIOBAaHE BHW3HAUCHHS IOHATTS CYAJIBCBKOTO PO3CYLY CIIAYOr0 CyIJi y KpPUMIHAIBHOMY
MPOBaKCHHI.

Buknan ocHoBHoro marepiany. Po3BuTok Ta TpaHchopMmallis CyCHUIBHUX BIIHOCHH TIPSMO
BiZJoOpa’keHa Ha eTarax IpaBOTBOPEHHS Ta MPaBO3aCTOCYBaHHS. 3aKOHOAABEIb, CIIIYIOUM BUMOTaM 4acy,
Oyaye MpaBOBY Tajy3b Tak, 00 BOHA MOIJia BIAMOBIZaTH IMOTpedaM CYCHUIBCTBA Ta 3a0e3MedyBaTH
KOHCTHTYI[IHHO-TIPaBOBI TapaHTii sKocTi kuTTsa. OnHAK, y JaHIOIOTY MOCTYNOBOrO (OPMYBaHHS
HOPMATHUBHO-TIPaBOBOi 0a3n OE3CYMHIBHO HasBHI MEBHI MPOTaJMHU, MPOJUKTOBAHI IMIBUIKOIUIMHHICTIO
yacy Ta TpOrpecuBHICTIO 3MiH. OCKUIBKH IpaBOBa HayKa IOKJIWKaHA BHSBISATH, IOCHIKYBaTH Ta
MOJIETTIOBATH OCHOBHI CIIOCOOW BHPIIICHHS HEBPETryJIbOBAHUX IMMUTaHb, 3aKOHOJABEIb IOKIAIAEThCS Ha
MPAKTUKY CYIIIBCBKOIO PO3CYIy, SKa, XO0U 1 HE 3alOBHIOE HEJONIKH MPABOTBOPYOCTI, OJHAK aKTHBYE
MPaBO3aCTOCOBHY Ta MPaBOTIyMayyBaIbHy (DYHKIIiIO CYY.

CynaniBchKuil po3Cyd SIK IpaBOBa KaTeropiss MOYMHAETHCS B JOCHIDKeHHSX €preHa Epmixa Tta
3acHOBaHI HMM “IIKOJNI BUTbHOTrO TpaBa”. BiH BupaxkaB ifeto, MO MpaBo B OyIb-IKOMY pa3i MiCTHTh
MPOTAJIMHY, a CYUTIBCBKUN PO3CY/ MOKIMKAHMIA 3amoBHIOBATH 1Ii mporanuam [1, €. 168—-184]. Haykoserib
M. T1. TlonoBchkui, BUBUAIOUM CYAJIBCBKUI pO3Cy/ Y KpaiHax pOMaHO-TePMAaHCHKOI IPAaBOBOI CHCTEMH,
JOCUTh BUPA3HO HATOJIOIIYE, SKIO MOTOJUTHCS 3 a0CTPaKTHUM, 3aralbHUM XapaKTepOM MPaBOBUX HOPM,
TO B pasi iX 3acTOCYBaHHS HEMHHYYHM OyJie MPOoIleC TAyMaueHHS, SIKHH 3aJIMIIAE, K IPaBUIIO, IS CyIIi
CBOOOIY pO3CYyNy, 3aXHUCTHBIIU HOTO JIUIIEC BCTAHOBJICHHSM MPABOBUX PAMOK i TUPEKTHB. 3aCTOCOBYIOUH
MpaBo CyIJs 3a3BUYail JIOTIYHO PO3BHBAE paHille chOpMyIbOBaHI HOPMH 13 3aIy4CHHSM HOBHUX IMOHSTH,
BHM3HAUCHb, METOJIB IOPIBHSAHHS, MPOTHCTABJICHHS TOIIO, TOOTO TaKi pO3yMOBI Omepallii, ski BHOCSATb
HOBHM3HY B PO3YMIHHS po3rissHyToro mutanus [2, €. 15-19]. K. JleBemain ¢BOro yacy IucaB, IO HaBiTh
SKIO TPUIYCTHTH, IO 3aKOHOJABEIh CTBOPHB IMPaBHIO B (OPMYJIOBAHHI OMHOrO BapiaHTa 1 IO
BpEryJibOBaHI HUM 00OCTaBMHHM Oy/iau ao0pe oMy Bifomi 1 He 3MIHWIMCS BIITOMI, OJHOIO pa3y BCE XK
BHHUKAa€ CYMHIBHUM BWIIAJOK, SKHHM TOBUHEH OyJe BUPIMIUTH CYAId, BIAAFOYKCH 1O BJIACHOI OIIHKH
nozuTuBHOrO Tipasa [3, C. 10]. V ramys3i kpuminansHoro mpasa I'. T1. Tkemmmiaasze CIymnHo 3ayBaxye, 1110
MiZICTAaBM KPUMIHABHOI BiJINOBIJANLHOCTI YITKO BU3HAYEHI B 3aKOHI. Y pa3i BU3HA4YCHHS PO3MIpY
MOKapaHHsS TaKa TOYHICTh (OpPMYINOBaHHS BiICYTHA. Lle MOSCHIOETbCS THM, IO KOXXHE KOHKpETHE
KpUMiHAJIbHE TIPABOMOPYIUIEHHS Ta ocoba TPaBOMOPYIIHWKA € HACTUIBKU IHIUBIIyadbHUMH, IO
3aKOHO/IaBEI[b HE B CHJIaX BCTAHOBHTH KOHKPETHY Mipy MoOKapaHHS, eEeKTUBHY JJIS BCIX 3JIOYMHIIIB, SIKi
CKOUIM TaKi TMOpyIIeHHS. TOMy 3aKOHOJABEellb OOMEKHBCS TIOCTAHOBJICHHSM 3arallbHUX MpaBWi, sKi 3
OZIHOTO OOKY, BHKIIOYAIOTh CYIOBE CBaBULIHA, a 3 IHIIOTO, — Jal0Th MOXKIMBICTh CYAY B3SITH J0 YBaru
IHIMBITyaIbHI OCOOIMBOCTI 3I0YMHY Ta 0co0H 310unHIs [4, C. 114].
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Tak HaykoBenp HO. I'padoBa IOCHMThH BAAO BUAUIMIA OCHOBHI IIJICTABM ICHYBaHHS CYIIIBCHKOTO
poscyny:

— JMHAMI3M YMOB ICHYBaHHS Cy4YacHOTO CYCIHUJIbCTBA, IO TajlbMy€ CTBOPEHHS OE3CTPOKOBHX
MPaBOBHUX HOPM,;

— HECKIHYEHA PI3HOMACTICTh KUTTEBUX SABUII 1 IHMBITyallbHA HEIOBTOPHICTh KOXKHOT'O 3 HHUX;

— neheKTH 3aKOHOJABYOI TEXHIKH;

— HEIOUUIBHICTB, B PsAAl BUMAAKIB, (hOPMYITFOBATH B 3aKOHI a0COJIFOTHO-BU3HAYCHI HOPMH.

SAx cnmymuo Haronomnye B. C. Kaniip, 3MicT HOpMH mpaBa € 3arajbHUM 1 cam BHOIP MOXKJIHBOTO
BapiaHTa BUIIICHHS CIpaBH € TBOPYHM, OCOOMCTICHMM, 3aCHOBaHMM Ha CBOOOAI morismy. Skom
KpUMiHaJbHE MpaBo 0y10 HAOOPOM “TIOTOBHX JI0 BUKOPUCTAHHS CXEM, TO BOHO HE MOIJI0 O BUKOHYBAaTH
POJIb perynaropa CychiibHuX BigHocut [5, . 10].

3po3yminio, 1O TMEeBHAa BOJBHICTH CYAJi OOIPYHTOBYBATH BHHECEHE HHUM pillleHHS Ha IiACTaBi
BJIACHOTO OaveHHsS Ta TPAKTyBaHHsS 3aKOHY IependavueHa B HOpMax IpaBa caMHM 3aKOHOJNABIEM, aJDKe
30BCIM HE BCl JKHUTTEBI CHUTyallil Ta HACTIIKH IMPAaBOBIMHOCHH MO)XKHA YIiTKO BPETYIIOBATH HOPMOIO,
OCKUTBbKH crienn(dika CyCHibHOI )KUTTEASUTBHOCTI MOJISATae y TMPOSBI “BiATaTy)KeHb”, 9acTO 3 HACTaHHAM
HECTaHJAPTHUX O0CTABHH, OILIHKY SKUM 1 3000B’ I3aHHMI JaTH CYAIS B ME&KaX MPaBOBOrO MOl Ta 3a CBOIM
PO3CyIOM.

PosrisiHeMo cyamiBChbKHi po3cyd 3 OOKy AediHITHBHOTO BHUpPa)XCHHS HOr0 CYTHOCTi, 3MICTy Ta
O3HaK. Y Haylll iCHy€e JOCHTh HIMPOKUH CIIEKTP MPOOJieM, IO iX BHBYAIOTH JOCHIJHUKH PI3HUX Taiy3ei
npaBa, a TOMY IHTaHHS CYIUIIBCHKOTO PO3CYAy HE CcTano BHHITKOM. Hampukman, cyqtiBCbKUi po3cyn y
KpUMIHAJIBHOMY TIpaBi — 1€ IPaBO3aCTOCOBYA IHTEICKTYaJIbHO-BOJILOBA IISUIBHICTE CYIII, SKa
nependaueHa KpUMIHAJIBHAM 3aKOHOM MiIpOI0 CBOOOAM BHOOpPY OJHOrO 13 BapiaHTIB pillleHHS Y
KpuMiHaJbHIA crpaBi [6, €. 164]. [Ipo 3arajbHi acmeKTH pO3Cydy TOBOPUB POCIHCHKUN y4CHHI
I1. I. JIroOIiHChKMM, SIKUM HArojoIIyBaB, IO PO3CYA MOXKHA PO3IJISAATH 3 JBOX CTOPIH, MO-TEpIle, SK
NSSIKy CBOOOMY MISUTBHOCTI MyOJIIYHOrO OpraHy BijJ 3aKOHOJABYOIO PEryIIOBaHHS, Ta SK MPABO BLIBHO-
JOIITBHOI OLIHKM Y 3aCTOCYBaHHI, Ha TMiJACTaBaxX, BKa3aHMX 3aKOHOM, HaJaHUX IbOMY OpraHy
noBHOBaXkeHb [7, C. 3-6]. Tak, K. I. KomicapoB BBaxkae, 10 CyI0BUil pO3CY — Ii€ TIOBHOBAYXKCHHSI CyTy
MPUIMATH, BIAMOBIAHO 10 KOHKPETHUX YMOB, TaKe PIIICHHS 3 ITUTaHb IIPaBa, MOXJIUBICTh SIKOT'0 BUILJIUBAE
i3 3araJbHUX Ta JIMII BiZIHOCHO BU3HAYCHUX BKa3iBOK 3akoHy [8, C. 50]. A. I. MainikoB y HaykoBiii po0OoTi
3a3HayaB, IO JIepXKaBHAa BOJ, BUPa)XCHA B HOPMI MpaBa, JOMOBHIOETHCS MPABOBOIO IO3MIIEI0
KOMIICTEHTHOTO OpraHy BiJHOCHO KOHKpeTHoro Bumajiky (mpaBoBwuii poscyn) [9, €. 20]. O. A. Ilankosa
HaroJjIoIIye, 0 CYAOBUN PO3CYyI — I1¢ BPEryIbOBaHWI HOpMaMHU IpaBa, 31MCHIOBAHUIA y TIPOIECyalbHil
¢dopmi crienudiyHU BUA MPaBO3aCTOCOBHOI JISUIBHOCTI, CYTHICTIO SIKOT'O € HaJaHHS CyAy Y BiAMOBIIHHX
BUIAJIKaX T[MOBHOBAXKEHHS BHPIIIyBaTH CIIipHE IIMTaHHS, BPAaxXOBYIOUM @I, SKi IepeciigyBaB
3aKOHO/IaBeIlb, IPHHIUITIB MPaBa Ta HIIUX 3arajJbHUAX MOJOKEHb 3aKOHY, KOHKPETHUX OOCTAaBUH CIIPaBH
Ta 3acaj pPO3yMHOCTi, I0OpOCOBICHOCTI, cmpaBemiuBocTi i ocHoB Mopani [10, c. 107]. JI. H. bepr
OOIPpYHTOBYBaJlia JIyMKYy MpO T, IO CYIOBHH po3Cyd — 1€ €IEMEHT y CTPYKTYpi MJisUIbHOCTI
MPaBO3aCTOCOBYIOUOI0 OpraHy 3 TOUIYKY, IPUHHSATTS 1HIUBiIyaTi30BaHOTO IOPUIMYHOTO PIlIEHHS PO
npaBa Ta OOOB'SI3KM CTOPiH YW iHAMBimyamizamito mokapanus [11, €. 56]. 5. 3eiikaH IOTPUMY€EThCS
0aueHHS TOro, IO CYNOBHMH pO3Cya — Ii€ BUOIp Cy[UICl0 BapiaHTa pIllIEHHS FOPUIUYHOI CIPaBH, IO
IPYHTYEThCS Ha HOro Cy0’' €KTUBHOMY CIIPUHHSATTI OOCTaBHH CIPaBH Ta HOro Cy0' EKTUBHOMY TIIYMaueHHIO
npaBoBux HopMm [12, C. 21]. A. T. BoHHep pO3IJsila€ KaTEropito pPO3CyAy SK MisUIbHICTH 3 MOIIYKY
HAWONMTHUMAJBHIIIOTO PIlICHHS B ME&Xax 3aKOHY, sIKa 3yMOBJICHA MOCTABJICHHUMH Tepea HUMH (OpraHamu
BJIaJd Ta TIOCAIOBUMH OCOOaMH) 3aBIaHHSIMH, BIANOBiZa€ iHTepecaM [epikaBM Ta CYCIIBCTBA i
OCHOBYEThCSI Ha (pakrax 00 ektuBHOI miiicHocti [13, €. 35]. Tak, B. biryH mnpomoHye BH3HAYaTH
CYJUTIBCBKHI PO3Cyn sIK MEXi CBOOOAM CY/UIi B CyIOBOMY BHPpIIIEHHI, CIIOCIO peaji3allii cya0Bol Biaaau
CYJICI0, TIPUHIIUIIOBE TOJOXKEHHS B 31HCHEHHI MPaBOCYAJS, IO BH3HAYAE MEX1 TTOBHOBAKEHb CYAY Y
BUPIIICHHI MMUTAHB 1 CIIpaB y cyaouuHCTBI [14, C. 22].

Ha ocHOBi po3maiTTsi mpencTaBlieHHX BH3HAYEHb Ta IMIAXOJIB 10 BHPOOJCHHS YHIBEpPCAIBHOTO
TEPMIHY CYUIIBCBKOI'0 PO3CYAY MM MPUXOAUMO 0 BHCHOBKY, IO CYAJIBCHKHI PO3CYJ CIIAYOr0 CYIIl €
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OJIHIEI0 3 THUX CHenU(IUHUX KaTeropiil, sKi He BIHCYIOTHCS Yy 3arajbHe TPAKTyBaHHS CYIIIBCHKOTO
po3Ccyay depe3 OCOOJMBOCTI MpolecyanbHoi (GOopMH 3aiHCHEHHS NOBHOBAXKCHb, iXHIO METy Ta 3MiCT, a
TaKoK 0co0y — cy0’ €eKTa peatizallii mpaB Ta 000B’ A3KIB CINIIYOr0 CYIII.

M#¥ IpOMNOHYEMO TaKy IHTEPIIPETallilo CyAIiBCHbKOro po3cyay ciimaoro cymai. [lepmoueproso, Tak
3BaHE BUIbHE BOJICBUABJICHHS CJIIIYOr0 Cy/A/I HE MOBHMHHO BHUXOIWTH 3a MEXI BKa3iBKH IPOIECYaTLHOIO
3aKOHy. binbplie TOro, CymoBHH po3cya He MOKe OyTH aOCONIOTHMM HAaBiTh Yy MHUTaHHAXK, IO
HEBPETYy/IbOBaHi, a TUM OLIbIIIE HEYITKO BPErylIbOBaHI, 3aKOHOAABCTBOM. Y I[bOMY pa3i CHiquuil Cys
3000B'si3aHUN KepyBaTHCA IHIIMMH ()aKTOpaMH, IO BIUIMHYTh Ha HOro KiHIeBe pimieHHS. Takumwu
(baxTopamMu MOXKYTh OyTH iHIII HOPMATHBHO-TIPABOBI MPABOTIyMadyBaibHi akTH (P03’ ICHEHHS TUICHYMY
BCY, y3arajbHeHHS CyI0BOI MPAKTUKK Ta aKTH BUIIIOro crierianizoBaHoro Cyay 3 po3risay LUBUIBHHUX Ta
KpuMiHaJIbHUX crpaB, npakTuka €CITJI Tomro), mpuHnunm mpasa (3acaay KpUMIHAJIBHOTO CYJIOYHHCTBA,
KOHCTUTYI[IHI rapaHTil, OCHOBH 3aXHCTy MpaB Ta CBOOOJ JIIOJAWHM) Ta BPEIITI MOETHAHHS IOCSATHCHHS
METH JIOCYIOBOTO PO3CIiIyBaHHS 3 HAJIEKHUM BHKOHAHHSM MpOQeciiHOro o00B 3Ky Cyami, IO €
CITYMM CYJICI0 Y KOHKPETHOMY KpUMIiHAIIbHOMY IPOBaKECHHI.

BucnoBku. Tak, CymIiBCBKHE pO3Cyn CIIT4Oro Cyaal — e MeHTaubHa (opMa peasizaltii
MPOIIeCyaTbHUX MMOBHOBAXXEHb Y KPHUMIHAILHOMY MPOB/KECHHI, M0 OOMEKYEThCS BKA3iBKOKO MPHUITHCY
MpoIiecyatbHOT HOPMH 3aKOHY a00 YMOBOIO ii BiZICYTHOCTI, pe3yJbTaTOM SKOi € BHHECEHHS TIPABOMIPHOTO,
ONTUMAJBLHO e()EKTHBHOTO PIllICHHS, B OCHOBY SIKOTO MOKJaJeHO OOTPYHTOBaHI IMiJICTABHU 3 YpaxyBaHHIM
OCHOBHHX 3acaJi KpUMIHAIBHOTO CY/IOUMHCTBA, METH JIOCYIOBOTO PO3CIiIYBaHHS Ta MOJIOKEHB PO 3aXHCT
OCHOBOITOJIOKHUX TIpaB, cBOOOJI Ta IHTEPECIB JIFOJHH.

M#¥ TIpOMOHYEMO PO3TISIIATH CYATIBCHKHIA PO3CY CIIAYOTO CYUIl SIK MEHTalIbHY (OopMy, 00paBIIH
el TepMiH, sIKMH O3Ha4ae Bij JaT. Mens — po3ym, mucieHHs [15, €. 67], y mepekiaai Ha aHTTIHCHKY
“mental” o3Hauae po3yMOBH, pO3yMOBi 31i0HOCTi, TaKWil, IO HAJEKHUTH OO Cheph IHTEICKTYaIbHOI,
aKTHBHICTh Ta PE3yJbTaTH aKTUBHOCTI MO3KY, TyMKH [16]. Po3cyn, sik MU y)Ke BU3HAYWIIH, € MisUTbHICTIO
CYJUIi, TIOB’ SI3aHOIO 3 HOr0 OCMHCIICHHSIM Ta OLIHKOIO BianoBimHol curyarii. Ile He 110 iHIIe SIK MEHTaJIbHI
XapaKTEPUCTUKH MPOIIECY PO3CYY.

OxpiM TOrO, (POPMYIIOBaHHS ONTHMATBHOI e(pEKTHBHOCTI CYJIOBOTO PO3CYIYy MU EKCTParyBasld SIK
OIKCYIOUE MOHSTTS TepPMiHa “I1e7eco00pa3HOCTh”, M0 MiATBEPIKYETHCS Te3aMu HaykoBIliB A. E. JIyHesa,
C. C. Crynenukuna i II. A. SIMmonbckoi, ski mucand, 110 “uenecoodpasHum” Oyae Te pillleHHs, SKe B
MEKaxX 3aKOHY 1 B IUX KOHKPETHHX yMOBax HaWKpaile IOCSTHE METH, IOCTABIIEHOI Iepel] 3aKOHOM
[17, c. 57-67]. “IlenecoobpasHocTs” y mepekitaai Ha yYKpaiHChKY 03HAayYa€ “ AOMIIBHICTE”, TOOTO TaKy MAif0
4H pillieHHs, SIKe B il cUTyallii OyJe MaKCUMalbHO MPaBUILHAM, CIIPSMOBAHUM Ha MOTPIOHUIT pe3ynbTarT.
A. A. XaiimapoB akIleHTye yBary Ha TOMYy, IO “II€I€CO00pPa3HOCTh” € OJHHM I3 OPIEHTHPIB, KOJIH
MpaB03acTOCyBaveBi MOTPiOHO 3poOUTH BUOIp MpoliecyaibHOro pimmenHs (mii) [18, ¢. 29].

CaMe Takuii 3MICT MH BKJIQJQ€EMO B TIOHATTS “ONTHMadbHO e(QEeKTHBHHI B NpHB’A3MI 0
MPOIIECYaTBHOTO PIlIeHHS, SIKe TPUAMAE CIIUUI CyIs Ha BIACHUH PO3CY/I.

CIIMCOK JIITEPATYPH

1. Epnix E. Binvre npagosznaxoosicenns ma ginvhe npasosuascmeo Il Ilpobremu ¢inocoii npasa. —
T. 3, Ne 1-2. — Kuie ; Yepnisyi, “ Pyma”, 2005. — C. 168-184. 2. Ilonoscoxuii /[. I1. 3acmocysanns
CY00i6CbKk020 po3Ccydy 8 KpaiHax poMaHo-2epMAaHCbKoi npaeoeoi cimi Il Haykosutl 6iCHUK MINCHAPOOHO20
eymanimapnozo yn-my. Cep.. FOpucnpyoenyis. — Ne 101, T. 1. — 2014. — C. 15-19. 3. Jlozoeckas C. B.
O cyoeiickom npasomeopuecmee Il Cubupcxuii ropuouueckuil secmuux. — 2004, Ne 1-10 — C. 10.
4, Txewenuaosze I'.T. Cyoebnas npaxmuxa u yeonosHuwlii 3akon. — Tounucu, 1975. — C. 114. 5. Kanyip B. C.
Ilpobremu cy006020 yensady npu 3aCmocy8anti KPUMIHATbHO20 3aKOHO0A8cmea Ykpainu . asmoped ouc.
... Kauo. iopuo. nayk. — Jlveig, 1998. — 20 c¢. 6. Makapenxo A. C. Cyoodiscokuii po3cyo npu npusHa4erHi
noxkapanus 6 Ykpaiui . ouc. ... Kamo. wopud. nayk. — Qodeca, 2012. — 264 c. 1. Jlworunckuii 11. Y.
Ocnosanus cyoeiicko2o yemompeHnust 8 yeonoeuvix oenax. — CI16., 1904. — C. 3-6. 8. Komuccapos K. U.
Cyoebroe ycmompenue 6 cosemckom epadxcoanckomnpoyecce l/Cosemckoe eocyoapcmeo u npago. —
1969. — N 4. — C. 50. 9. Manuxos M. K. Ilpobremvl ycmompenusi npagonpumerumens. npupood,
npusnaxu, npedenvi. — Yepa, 1990. — C. 20. 10. Ilankosa O. A. Ilonamue cyodeiickozo ycmompenus I/

425



JKypnan poccuiickoeo npasa. — 1997. — Ne 12. — C. 107. 11. bepe JI. H. Cyoebnoe ycmompenue u e2o
npedenu’. ouccepmayus Ha COUCKAHUE YUeHOU CMeneHu Kanouoama opuduieckux Hayk. — Examepunoype,
T'OVYBIIO “ Ypanvcras eocyoapcmeennasn opuduneckas axademus” , 2008. — 202 ¢. 12. 3eiixan A. O
npobieme c80600H020 cyOebHo20 yemompenusi 8 apoumpacrhom npoyecce Il Becmuux Apoumpasicrozo
cyoa Cmasponoavckoeo kpas. —2004. —Ne 1. — C. 21. 13. Fonuep A. T. [Ipumenenue 3axona u cyoebroe
yemompenue Il Cosemcekoe 2ocyoapemeso u npaso. — 1979. — Ne 6. — C. 35. 14. bieyn B. C. @inocogis
npasocyoos. ides ma 30ilcHenns . monoepagis. — K., 2011. — 303 ¢. 15. Ocnosu kyaemyponoeii . nagu.
nocib. | 3a peo. JI. O. Canowxma H. B. Il]ybenxu. — K. . Ilenmp yu6oeoi nimepamypu, 2012. — 400 c.
16. Cunosnux Bebcmepa |[Enexmponnui pecypc]l. — Peoxcum oocmyny. http:/www.merriam-
webster.convdictionary/mental 17. Cmyoenuxun C. C. K obcyscoenuio 6onpoca o npumenenuu Hopm
cosemckozo coyuanucmuyeckozo npasall Cosemckoe 2ocyoapemeso u npaeo. — 1954. — Ne 8. — C. 57-67.
18. Xauoapos A. A. Cyoeiickoe ycmompeHue u e2o npedeivl 8 CyOeOHbIX CMAOUiX VYeOl08HO20 Npoyecca
Poccuu [ Enexmponnuti  pecypc]. — Pesxcum oocmyny. http://www.disser cat.convcontent/sudei skoe-
usmotr eni e-i-ego-predel y-v-sudebnykh-stadi yakh-ugol ovnogo-pr otsessa-r ossii

REFERENCES

1. Erlih E. Vil'ne pravoznahodzhennja ta vil'ne pravoznavstvo [On a free legacy and
jurisprudence], Problemy filosofiyi prava. Vol. 1-2. Ruta Publ., 2005. P. 168-184. 2. Popovskij D. P.
Zastosuvannja suddivs kogo rozsudu v krainah romano-germans koi pravovoi simi [On the application
of the discretion of judges among the countries of roman legal family], Naukovij visnik mizhnarodnogo
gumanitarnogo un-tu. Ser.: Jurisprudencija. No. 10-1, Vol 1, 2014, P. 15-19. 3. Lozovskaja S. V.
O sudegskom pravotvor chestve [On the lawmaking of judges], Sibirskij juridicheskij vestnik, 2004, No. 1—
10, P. 10. 4. Tkesheliadze G. T. Sudebnaja praktika i ugolovnyj zakon [Legal practice and criminal law],
Thilisi, 1975, P. 114. 5. Kancir V. S. Problemi sudovogo ugljadu pri zastosuvanni kriminal'nogo
zakonodavstva Ukraini: avtoref dis. na zdob. nauk. stupenja k.ju.n. [On the problems of legal discretion
in the application of criminal law in Ukraine: thesis of dissert. for PhD in law], L'viv, 1998, 20 p.
6. Makarenko A.S. Suddivskij rozsud pri priznachenni pokarannja v Ukraini: diss. na zdob. nauk.
stupenja k.ju.n. [The discretion of judges while imposing a penalty in Ukraine: dissert. for PhD in law],
Odesa, 2012, 264 p. 7. Ljublinskij P. I. Osnovanija sudejskogo usmotrenija v ugolovnyh delah [On the
grounds for discretion of judges in criminal cases], SPb. 1904, P. 3-6. 8. Komissarov K. |. Sudebnoe
usmotrenie v sovetskom grazhdanskom processe [On the discretion of judges in soviet civil procedure],
Sovetskoe gosudarstvo i pravo, 1969, No 4, P. 50. 9. Maikov M. K. Problemy usmotrenija
pravoprimenitelja: priroda, priznaki, predely [On the issues of legal discretion: nature, features and
borders], Ufa, 1990, P. 20. 10. Papkova O. A. Ponjatie sudejskogo usmotrenija [On the notion of the
discretion of judges], Zhurnal rossijskogo prava, 1997, Ne 12, P. 107. 11. Berg L. N. Sudebnoe usmotrenie
i ego predeli: dissertacija na soiskanie uchenoj stepeni kandidata juridicheskih nauk [The discretion of
judges and its borders. dissert. for PhD in law], Ekaterinburg, GOUVPO “Ural'skgja gosudarstvennaja
juridicheskaja akademija” Publ., 2008, 202 p. 12. Zgkan Ja. O probleme svobodnogo sudebnogo
usmotrenija v arbitrazhnom processe [On the problem of the freedom of discretion in arbitrary process],
Vestnik Arbitrazhnogo suda Stavropol'skogo kraja, 2004, No. 1, P. 21. 13. Bonner A. T. Primenenie zakona i
sudebnoe usmotrenie [The application of law and the discretion of judges], Sovetskoe gosudarstvo i pravo,
1979, No. 6, P. 35. 14. Bigun V. S. Filosofija pravosuddja: idga ta zdijsnennja: monografija [The
philosophy of justice], K., 2011, 303 p. 15. Osnovi kul'turologii: Navch.posib. / Zared. L. O. Sandjukta,
N. V. Shhubelki. [The basics of culturology: textbook], K. : Centr uchbovai literaturi Publ., 2012, 400 p.
16. Webster Dictionary — Rezhim dostupu: http://www.merriam-webster.convdictionary/mental.
17. Studenikin S. S. K obsuzhdeniju voprosa o primenenii horm sovetskogo socialisticheskogo prava [On
the discussion on the application of soviet legal rules], Sovetskoe gosudarstvo i pravo, 1954, No. 8, P. 57-67.
18. Haidarov A. A. Sudgskoe usmotrenie i ego predely v sudebnyh sadijah ugolovnogo processa Rossii
[Discretion of judges and its borders at the stages of criminal process|, Rezhim dostupu: http://mww.dissercat.
convcontent/sudei skoe-usmotreni e-i-ego-predely-v-sudebnykh-stadiyakh-ugol ovnogo-protsessa-rossii

Jama naoxooxncennn: 26.12.2016 p.

426



