V]IK 342.9

H. B. KoBanenko

Axkanemis MUTHOI City:k0u YKpaiHu

KaH[. I0pU. HayK, JOL.

Jou. Kadeapu aaMiHiCTPaTUBHOTO Ta MUTHOT'O TIpaBa

OKPEMI CKJAJOBI AIMIHICTPATUBHO-IIPABOBOI'O PEXXUMY
KOH®| JEHI| HHOI |IH®OPMAIII I

© Kosanenko H. B., 2016

Po3riasitHyTo NUTAaHHS BU3HAYEHHSI 0COOJMBOCTE MPaBOBOr0 peryJoBaHHs iHgopManii,
0c00/1MB0 KoOH(pineHUiiiHOl, 10 Ma€ BeJMKe 3HAYEHHS, OCKiTbKM BKa3aHui Bujx iHdopmauii
AIBJISIE 00010 MEPCOHANIBHI 1aHi Mpo (i3u4HY i PUANMYHY 000y, IKi NIANATal0Th NOIIHPEHHIO
JuiIe 3a 3roaol ixHix BaacHuKiB. /loBemeHo, M0 3 KOKHUM JHeM iHdopmaniiini Ta iHuni
TEXHOJIOTii PO3BUBAITHLCA i JAocTyn 10 KoH(pinenuiiinoi indopmanii mMoxke cTaTH MeHII
3aXMIIEeHUM, 10 MOPYIIYE KOHCTUTYUiiHI MpaBa rpoMajisiH.

BupimeHHss mpodseMH aBTOP BOAaYa€ y MOMJIMBOCTI 3aCTOCYBaHHSI KOMILJIEKCHUX
3ac00iB, sIKi MOEAHYIOTH B cOOi OXOPOHHI il peryJsTMBHI 3acaaM, fIKi TAKOXK 3IaTHI IIBHIKO
pearyBaTH Ha 3MiHH Yy CyCHiJILCTBI, eKOHOMIili, MOMITHI TOMIO. AIMiHiCTPATHBHO-NPABOBHIA
PEeKHM BHU3HAYAETHCS SIK IOPWIWYHUNA IHCTPYMEHT, NMPaBOBAa KOHCTPYKUisi, 0 Ja€ 3MOry
3MICHUTH NpPaBOBe PeryJIOBaHHsl CYCHUILHUX BiZHOCMH Yy cdepi nmpaBoKopHCTyBaHHSA
KoHpineHuiiinow indopmauicio. /loBeaeHo, Mo NMPaBOBi pe;KUMH, BCTAHOBJIEHI HOPMATHBHO-
MPaBOBMMH aKTAMM Pi3HOrO piBHs, HaiiyacTime He AilOTH 4Yepe3 HEIOCTATHIO YiTKiCTh
(¢OpMyJII0BaHb, BiACYTHICTh HEOOXIIHHX eJIEeMEeHTIB, IO 3a0e3Me4yI0Th peaJiizalilo npaBoOBOro
PeKUMY, HH3bKHIi piBeHb IOPUIMYHOI TEXHIKH.

KirouoBi ciioBa: agMiHiCTPATHBHO-IPABOBMII pe:kuM, KoH}ineHuiiiHa indopmanis,
NpaBa JIOAWHH, iHdopManiiiHi BiTHOCHHH.

H. B. KoBajeHnko

OTAEJIBHBIE COCTABJIAIOHNIUE AIMUHUCTPATUBHO-
MMPABOBOI'O PEXKUMA KOHOUJEHIIMAJIBbHON THOOPMALIUU

PaccMoTpeHbl BONIPOCHI onpeaesieHusi 0CO0eHHOCTeH MPaBoOBOro peryJupoBaHusi UH(OP-
MalUM ¥ KOH(pUIeHHUANbHOW HHEOPMANMHM, YTO HMeeT 00JILINOEe 3HAYEHHE, MOCKOJLKY
YKa3aHHbIH BUA HH(OPMAINUHM NPeACTABJIsAET c000ii MepcoHaNbHbIE JaHHbIEe 0 (PU3UYECKOM U
IOPUAMYECKOM JIMIE, KOTOpPbIe IOMJIEKAT PACHPOCTPAHEHUI0 TOJIBKO € COIJIacMsA MX BJja-
aeqabueB. JlokazaHo, 4TO ¢ KaxAbIM JIHEM HMH(OPMALMOHHbIE W JPyrue TeXHOJOTHU PA3BH-
BAKOTCA U JOCTYNl K KOHQUIEeHIUAJbHOH HHPOPMALIUM MOKET CTATh MeHee 3alllUIIEeHHbIM, YTO
HapylIaeT KOHCTUTYIHOHHBbIE MPaBa JI0e.

Pemienue npo0JieMbl ABTOP BUAUT B BO3MOKHOCTH NMPUMeHEeHHs] KOMIJIEKCHUX CPEICTB,
KOTOpble 00BEIUHSIOT peryJsAiTUBHbIE M OXPaHHbIe MPUHUMILI, KOTOPbIE TaK:Ke CIHOCOOHBLI
ObICTPO pearupoBaTh Ha M3MEHEHHUsI B 00IecTBe, IJKOHOMHUKE, MOJUTUKE U T. 1. AAMHHHC-
TPATUBHO-NIPABOBOM PeKUM OIpeessieTcsl KaK I0PUINYeCKU HHCTPYMEHT, PABOBasi KOHCT-
PYKIUSsI, MO3BOJISIIOIIAS OCYIIECTBUTH MPABOBOE PeryJMpoBaHue 00IIECTBEHHBIX OTHOILIEHUI
B cdepe mnpaBoBiageHusi kKoHpuaeHuuaabHo wuHpopmaumei. lokazano, 4To npaBOBbIe
PpeKUMBI, YCTAHOBJIEHHbIE HOPMATUBHO-NIPABOBBIMU AKTAMM PAa3JIMYHOT0 YPOBHS, Yalle BCero
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He JIeiCTBYIOT 4epe3 HeAOCTATOYHYI0 YeTKOCTh (POPMYJIHPOBOK, OTCYTCTBHE HEOOXOAMMBIX
3JIEMEHTOB, 4TO 00eCne4YnBal0T peaau3aliio MPaBOBOrO peXWMa, HU3KHI ypOBeHb IOPHAM-
4eCKOH TeXHMKH.

KiroueBble ci10Ba. aAMMHHCTPATHBHO-NIPABOBOH peXuM, KOH(pHIAeHIHAIbHAA HHOP-
Manus, NpaBa 4eJioBeKa, HH(POPMANMOHHbIE OTHOLICHMSA.

N. V. Kovalenko

THE INDIVIDUAL COMPONENTSOF THE ADMINISTRATIVE-LEGAL
REGIME OF CONFIDENTIAL INFORMATION

The paper deals with the definition of the features of legal regulation of information and
confidential information that is of great importance, because the specified type of information is
personal data about physical and legal entity, which isto be distributed only with the consent of its
owners. It is proved that every day information and other technologies evolve and access to
confidential information may become less secur e, that violatesthe congtitutional rights of people.

Addressing the author sees the possibility of using funds kompleksnih that obedinyayut a
regulatory and security guidelines, which are also able to react quickly to changes in society,
economike, politics, etc. Administrative and legal regime is defined as a legal instrument, legal
structure, allows for the legal regulation of social relations in the sphere of Tenure
confedentsial'noy information. It is proved that pravovye regimes established normativno-
pravovymi acts at various levels often do not act through nedostatochnuyu formulirovok
clarity, lack neobhodimyh elements chto pravovogo ensure the implementation of the regime,
low yuridicheskoy technology.

Key words: administrative-legal regime, confidentiality of information, human rights,
information relations.

CpOromui mMHUTaHHS BU3HAYEHHS OCOOJMBOCTEH MPAaBOBOTO pEryitoBaHHS iH(opMarlii, 0coOIMBO
KOH(DiIEHITIIHOT, Ma€ BEIIMKE 3HAYEHHS, OCKUIBKYM BKa3aHWH BUJ iH(pOpMAIli sBIsSE COOOK MEPCOHATBHI
JaHi npo (i3u4Hy 1 IOPUAMYHY OCOO0y, IIO MiJUIAraroTh MOMIMPEHHIO JIMIIE 3a 3rof0I0 iX BIACHMKIB. 3
KOXXHHUM JHEM iH(pOpMAaIliifHi Ta 1HII TEeXHOJOTIi PO3BUBAIOTKCS 1 JOCTYI 0 KOH(iAeHiHHOT iHdopMartii
MOJKE CTATH MEHII 3aXHIIECHUM, [0 TIOPYIIYe KOHCTUTYIIWHI MpaBa rPOMAaJIsH.

Bupimienss 1i€i npobieMH MOisArae y 3acTOCyBaHHI KOMIUIGKCHHX 3acO0IB, L0 TOEIHYIOThH
OXOpOHHI # peryiaTHBHI 3acaju, ki TakOX 37aTHI MIBUAKO pearyBaTd Ha 3MIHU Yy CYCIHIJIbCTBI, eKOHOMITII,
noyiTumi Tomo. IIpaBoBi peXUMH BHCTYIAIOTh B3a€MOIOB’ SI3AHUMHU | YIOPSAAKOBAHUMH FOPHIMYHUMHE
iHCTpyMeHTaMu. AJjie Tpeba 3a3HaYMTH TaKOXK IPO MEBHY HErOTOBHICTh 3aKOHOABII /10 3MiHH TTi IXOMiB Y
1paBOBOMY peryiitoBanHi. [IpaBOBi pexrMu, BCTAHOBJICHI HOPMAaTUBHO-TIPAaBOBUMHU aKTaMH Pi3HHX PiBHIB,
HalyacTitre He IiT0Th yepe3 HeIOCTATHIO UiTKiCTh ()OpMYITIOBAaHb, Bi ICYTHICTh HEOOXIIHHUX EIIEMEHTIB, 110
3a0e3neuyoTh peai3aiiio MpaBOBOr0 peXxuMy, HU3bKUN PIBEHb FOPHIMYHOI TEXHIKH i, SIK HACTIJOK, HE
pO3p00IIeHy TeOpeTHUHY OCHOBY [2].

Mertoro cTaTTi € JOCITiKEHHsS KaTeropii aaMiHICTPaTUBHO-TIPABOBOIO PEKHUMY Ha  MPUKIAI
MIPAaBOBOI'0 PEXUMY KOHQIICHIIHHOT iH(popMaIllil, BUSBICHHS Ta OIKC BJIACTUBOCTEH, NpPUTaAMaHHUX
KOH(pISHIIHHIN 1H(OpMAITiT, IKi Ba)KJIUBI 111 BA3HAYCHHS BIATIOBITHOTO ITPABOBOTO PEKHUMY.

OcHOBHMIT 3MicT TIPOOIIEMH TIPaBOBHMX PEXXMMIB, A0ci mkeHo B mparix. C. Anekceera, B. AmicimOBa,
B. Banesuna, H. Bomienko, B. I'purop’ eBa, B. Jlementsera, C. Ieprorinoi, B. JI030piieBa, 3. 3ameHrod,
B. Icakora, C. KuszeBa, B. XKyp6u, O. Maneko, E. [IlamcymoB0i, A. [llanina ta in. OkpeMi acreKTH
MIPaBOBOTO PETYJIOBaHHS BIJIHOCHH, SKI BUHUKAIOTh MI0J0 iH(opMallii, KoH}igeHIiHHOI iHpopMarlii,
BHCBITJICHO y HaykoBux mpaiisix Y. H. Asimosa, . JI. bauino, T. I. Beroroi, A. b. Benreposa, B. A. Jlo3opiiesa,
B. 1. XKykoga, }O. M. Kamiu, B. A. Konnosa, B. M. Koccaka, B. M. Kpmwknoi, O. O. Kymniniu, O. A. ITigo-
npuropy, O. O. [Timonpuropu, C. FO. ITorynsesa, B. Pozenbepra, H. O. CaniaxmeroBoi, B. A. CeBepina,
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M. B. CenianoBa, O.II. Cepreesa, 1. A. Cipenka, I'. O. CnsnueBoi, €. A. Cyxanosa, JI. I. Tomanosoi,
€. O. Xapuronosa, O. A. Hobora, I'. ®©. Hlepmenesnya, P. b. [Humku, I'. Htymnda Ta in.

['07I0BHOIO METOI0 aMiHICTPaTHBHO-IIPABOBOTO peXXMMy KOH(ieHLiHHOI iH(popMallii, Ha HalTy AyMKY,
€ CTBOPEHHsI HaJiiHHUX MPaBOBUX Oap’€piB Ta 3a0e3neyeHHs iX AISUIBHOCTI, TOOTO CTBOPEHHS 3aXO.iB, sKi O
JaBaJIi 3MOT'y YHUKHYTH 3arpo3H JAOCTYITy Ta MOLIMPEHHs KOH(ineHi#HO1 iHpopMartii mpo ocoly.

KoxHa ranysp npaBa BAKOPUCTOBYE CBiii crienndiunmii Habip 3acO0iB A1 PEryITIOBaHHSI CYCITITbHUX
BIZTHOCHH, sIKi BXOmATh 10 1i mpeamera. CrertianizoBani (ramyseBi) mpaBOBi PeXXKUMH € <«3aKpiIUICHHUM B
HOpMax MpaBa OCOOJMBUM MOEJHAHHSIM FOPUIUYHOrO iHCTpyMeHTapito» [3, c. 78]. BOHu 00’ eiHYIOTH
XapakTepHi Uil OKpeMOi ranmysi mpaBa IOpUAWYHI 3acO0H, pO3TALIOBYHOYM iX 3aJ€KHO BijJ CyTHOCTI
BperyJibOBaHHX BiTHOCHH Yy NEBHOMY CIIiBBiIHOIICHHI, | THM caMHM HaOyBalOTh 3HAUYCHHS KaTeropii, ska
i IKPECITFOE CBOEPI THI CTh Taly3i.

Kateropis «paBOBHii pesKUM>» MIHPOKO BUKOPUCTOBYETHCS 1 B IUBLILHOMY, 1 B @ IMiHICTPATHUBHOMY
3aKOHOABCTBI Ta JOKTPHHAX, XO4a B 3aKOHONABCTBI BH3HAYCHHS MOHSTTS <IIPaBOBUIl DPEKUM» HE
3akpimieH0. CyTHicTb 1bOrO siBHIIA OyJ1a | 3aTHIIAEThCS CITi pHUM muTaHHsIM [4, ¢. 9-19].

He006xinHO 3a3Ha4uTH, MO JOCIIHKEHHIO OCOOMMBOCTEl KaTeropii mpaBOBOrO PEXHUMY B IHMBIJIb-
HOMY IpaBi MPUAIIAIOTH BEIUKY yBary, OJJHaK BH3HAUCHHs KaTeropii mpaBOBOrO pexuMy Ta HOro micus y
TEeOpii HKBITBHOrO MpaBa CHOrOIHI 3aTHIIAETHCS MATOAOCITI JHKEHHM.

[TpeameTOM OCTIDKEHB Y Liii Tanysi mpasa €, 30KpeMa, MpaBOBHi PexXuUM MaiiHa (IpaBOBUil PEeKUM
HEepyXOMOro MaiiHa, MpaBOBHI PeKUM MaitHa, 1110 riepeOyBae y KOMyHaNbHI i BIACHOCTI, MPABOBHH PEKUM
MaiiHa Jep)KaBHUX ITiAMPHEMCTB TOMIO), MPAaBOBHI PEKUM |HTEIEKTyalbHOI ab0 TBOpUOi isUIBHOCTI,
NpaBOBMH PEXHM 3€Mellb, JiciB, BOM, HaliOHAIBHMX TapKiB (IpaBOBHH PEXHUM 3eMelb MPUpOnO-
OXOpOHHOrO TPU3HAYEHHS, MPABOBUI PEKUM JCP)KaBHUX JICiB TOIIO), MPaBOBHi pexkuM KOHGI aeHII HHOT
iadopmarrii TOmO. 3Biacu HeOOXiAHO 3pOOMTH TEBHHI BHCHOBOK, IO JOCIIKYIOTBCS came 00 €KTh
MBI IbHOTO TIpaBa Ta IXHii MPaBOBHI PEKUM.

Ha wHamry aymky, Ha OCOOJIMBY yBary 3aciyrOBye MpaBOBH peKHM KOH]IIeHINHOI iHdOpMmari,
OCKIJIbKM XapaKTepHUMU pHCAMH CbOTOICHHS € pPO3BUTOK IHPOpMamiiiHUX TmpoIeciB, MiKHApOIHA
criBIpalls | 3acTOCyBaHHsS KOMIT FOTEPHHX TEXHOJIOriii Maibke y Beix cdepax HisuibHOCTI CYCHiJbCTBA.
['0OOBHOK METOIO LIOTO PEKUMY € 3a0e3neueHHs iHhOpMallifHOI B3aeMOIiT MiXkK BIIaIO | CYCITiIbCTBOM,
1110 BU3HAYAETHCS 3aKOHONABYMMH aKTaMH, SKUMH BCTAaHOBIIIOETHCSI ITPaBOBHUil pexuM iH(OpMaIii, 1110 Mae
JIOBOJTI Ba)KJIMBE TONITHYHE, MpaBOBe | cOmianbHe 3HaueHHs.Lliel nymku notpumyerbes | M. Byca, sikuii
3a3HAuMB, 10 BAXIUBUMH 3aBJaHHAMH OpraHiB Jep)KaBHOI BJIaJM € BCTAHOBJICHHS HEOOXITHOr0 OanaHcy
MiK MOTpeOO y BibHOMY OOMiHI iH(OpMAIli€r0 | MPUIYCTUMUMH OOMEKEHHAMH Ha ii MOMIMPEHHS Ta
3axuCcTOM iH(pOpMmariitHuX pecypcis [6, c. 17].

Boanouac HeOOXimHO 3BepHyTH yBary Ha cT. 34 KOHCTHTYIiT VKpainu, sika BH3Ha4ae, M0 KOKEH
Mae mpaBO BibHO 30upaTH, 30epiraTH, BUKOPUCTOBYBATH | MOMIKPIOBATH IH()OpMAILit0 yCHO, MHCHMOBO
a00 B iHIM# cnoci® — Ha cBiil BUOIp.

3miticHenHsT X MpaB MOKe OyTr OOMeXeHe 3aKOHOM B IHTepecax HalliOHaabHOI Oe3IeKH,
TepUTOpiabHOI MidicHOCTI ab0 TpOMaAChKOrO MOPSAKY 3 METOH 3arnO0iraHHs 3aBOPYIICHHAM YH
37I04MHaM, JJisi OXOpOHM 3/10pOB’sI HACENICHHS, IS 3aXMCTy pemyTailii a00 mpaB IHIIMX JIFOACH, s
3arn06iraHHs pO3roOIeHHO 1HOpMarii, OnepkaHOl KOHOI IeHLITHO, a00 s i AITPUMAHHS aBTOPHUTETY |
HeynepepKeHOCTI mpaBocy s [7, ¢. 17].

B Vkpaini HOHSTTS «IpaBOBHiA pexxuM |H(POpMAIIi(» 3aKOHOIaBCTBOM HE BH3HAYEHO, | BiAMOBITHO,
MOHSATTS MPABOBOrO pexxuMy KOH(DIeH i HOI iHhOpMariii He Biq00paskeHO. [Ijist 10CHi KEHHST TPaBOBOro
pexumy KOH(IaeHMiiHOI iHdOpMarii, HeOOXIHO 3BEepHYTH yBary Ha MHTaHHs PO TCOPETHYHHUIT PiBEHb
PO3pOOIICHHSI KaTeropii «1paBOBUii PEKUM» Y Haylll IIMBIIbHOrO MpaBa.

Sk 3a3Ha4nB C. AJeKceeB, IPaBOBUil pexXuM — (YHKI OHAJIbHA KAaTeropisi, BOHA He MPOCTO 3aTydae
00’ ekt y cdepy mii mpasa, Bi100paxae HOro cTaHOBHIIE B IIPaBOBOMY HPOCTOpI, BH3HAYA€ MPaBOBI yMOBU
icHyBaHHS OO0’ €KTa, ajne W aKTUBHO BIUIMBA€ Ha HBHOrO, AO3BOISE HAIArOMUTH BCl MPOLECH, IO
BiIOyBalOThCsl 3 00’ €KTOM, BCTAHOBIIOE MpaBHia peanizamii 1ux mpoueciB, TOOTO BBOAWTH MEBHHI
nopsiIoK  perymoBanHs. Came K «OpsSJAOK PEryJrOBaHHS, IO BUPKCHUH y KOMIUIEKCI MPaBOBUX
3ac00iB» [5, ¢. 185].
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[IpaBOBHMii peXUM — LI CHUCTEMa FOPUIMYHMX, 3aKOHONABYO 3aKpIIUICHUX TMPABUII, IO BH3HAYAIOTH
i MOPSIAKYBaHHS TOrO 4YM IHIIOrO IMBIIBHO-NPABOBOrO iHCTHTYTY. Onmcaté mpaBOBHI peXUM TOrO 4u
IHIIIOrO 00’ exTa abO0 sIBHINA — O3HAYAE PO3KPUTH Y BCIX OCOOIMBOCTSIX yTBOPEHHS, 3/1I ICHEHHS Ta MPUITHHCHHSI
LMBIJTIbHUX TIPaB, SIK PEYOBHUX, TAK | 3000B’ s3aIbHUX, CTOCOBHO JOCITI [PKYBAHHX SIBUII 00 BiTHOCHH.

O. C. lodpde 3a3naumB: «V miTeparypi | 3aKOHOTABCTBI 4acTO AOBOMUTBCS 3YCTPIYATUCS 3 TaKUM
BUPa30M, SK <IIPaBOBUIl PEXUM peueii» («IpaBOBHI PEeXHUM OCHOBHHX 3aC00IB», «IIPaBOBHH PEKHM
000pOTHUX KOLITIB» TOIIO). SICHO, IO HisSIKOrO MpaBOBOrO PEeXUMY peueil HacmpaBil Hemae | OyTH He
MOxe. HacripaBi nmpaBOBHil pesKMM BCTaHOBIFOETBCS HE [UISL Peueid, a AJIs OB’ s13aHOI 3 HUMH TOBE I HKU
aroed. Ane OCKiTbKH pedi € maTtepialbHHUM, a MOBEJiHKA — FOPUANYHEM OO €KTOM MpaBOBiIHOCHH, a
HOPMYIOUH IOPUIMYHUI 00 €KT, 3aKOHOIABEIb BpPaxOBye, 3 SKUM MaTepialbHUM 00’ €KTOM BiH
OB’ sI3aHU#l, TaKuii CKOPOYCHUIA CIOBECHUI 00pa3 — «IIpaBOBHI PEXKHM pedeii» cTae 3p03ymiiauM | He
NOBHHEH MOPOKYBaTH HEMOPO3yMiHb» [8, C. 78].

3a3HaveHi CYDKEHHSI CTOCYIOTHCSI THUIOBHX OO’ €KTIB HUBIIBHOrO mpaBa — peueil ab0 pe3ynbTaTiB
IHTEeJIEKTYaaIbHOI, TBOPYOI i TTBHOCTI .

BusHaueHHs mpaBOBOrO pPEKMMY HETHHNOBHX OO0’ €KTIB LHUBIIBHOrO mpaBa, OCOOIMBO OO’ €KTIB
inpopmanii, sk 3a3Havae B.l. JKykOB, moB's3aHO 3 MEBHHMH TPYAHOIIAMH, OCKINIBKH OIJbLIICTh iX,
PO3MILIEHHX Y JIAHIIOTY <3HAHHS-CUJIa», HE MAalOTh 4iTKO BU3HAYEHOrO MpPaBOBOrO pexumy. MOXKIUBO,
TOMy J0Ci HeMae JOCTaTHbO UITKOI, CHPUIHATOI HAayKOBHM CIiBTOBapUCTBOM BYCHUX-LIUBIJICTIB,
«TEXHOIOTI1» TOCII JPKEHHsT HETHIOBUX 00’ €KTIB, SIK HEMAe€ | yHIBEpCaIbHOI «MOJIEIi» IPaBOBOrO PEeXKUMY
ux 00 extiB [9, ¢. 191-197].

JlocijKyrour MOHATTS. NpaBOBOrO pekumy, B.l. CeHUHMINEB CTBEpIDKYeE, 110 MPABOBHH PEXUAM €
CYKYIHICTIO BCIX O3UTHBHO-TIPABOBUX HPHITHCIB, IO MICTATHCS B IMIIEPATHBHUX Ta AUCTIO3UTHBHUX HOpMaXx,
OCHOBaHHMX Ha HUX (a00 siKi 1M He cyrepedaTh) Cy0 €KTHBHO-TIPAaBOBUX MPETEH3iH, iCHYIOUMX Ta JIHCHUX 3
TIOTJISAMY TIpaBa i AKi y BiIMOBIHMX BHIAIKaX BM3HAYAIOTH [TpaBa, 000B’ sI3KH, T03BOMH, 3a00pOHM Ta MPUITHCH
a0bcOmOTHO BCix Oci6 (ab0 cTocoBHO abCOMIOTHO BCix Oci0) 3 MPUBOMY TOrO mpeameTa (sSBuIla), a0 sKoro
BOHU BcTanOBeHi [10, €. 140]. Omke, npaBOBHii peXXUM 00’ €HYE BCIO CYKYITHICTh IpaB, O0OB’ sI3KiB, 103BOIIB
Ta 3a00pOH He3aJIeKHO BiJ] CYO’ €KTIB, IKUM BOHH HaJle)KaTh a00 afpecOBaHi.

Ha >xainb, MoK# 110 BiJICYTHE OJHO3HAYHE BH3HAYEHHS MTPAaBOBOrO PEXXKMMY HETUIIOBOrO 00’ €KTa I 11e
HOSICHIOETHCS JIMIIIE TUM, 1110 Y YHHHE 3aKOHOIABCTBO YKpAiHU HE BHOCATHCS 3MIHHU | TOMOBHEHHSI.

3rigHo 3 4. 2 cr. 21 3akoHy Ykpainu «IIpO iHpOpMariro» KOHDIACHIiHHOW € iHpOpMaliis mpo
¢bi3uuHy 0c00y, a TakOXK IH(pOpMaris, A0CTy A0 SKOi OOMEKeHO (i3nuHOK ab0 FPHIMYHO O0C000M0,
KpiM cy0’ €KTiB BIaJHUX MOBHOBa)XKE€HB. AJle TaKOX HEOOXiqHO 3a3HaYNTH, 0 KOH(DI meHmitiHa iHdOpMarti s
€ pi3HOBUIOM iH(OpMamii 3 OOMEXKEeHHMM JOCTYyNmOM, B HEi TakOX BXOIUTh Ta€MHa Ta CIIy)KOOBa
iHdOpmariis, siki B3a€MONOB’ si3aHi Mixk COOOK0.

Cy0’extamu iH(hOpMarLliitHUX BIAHOCHH, 3rigHO 3i cT. 4 3akOHy Ykpainu «IIpO inpOpmario»,
BUCTYIAIOTh: (hi3uuni OcOOH, FopuaInudHi OcO0H, 00’ €IHAHHS TPOMAJISH i Cy0’ €KTH BIaJHUX MOBHOBAKEHB.
O6’ exTOM iH(pOpMaliiiiHKX Bi JTHOCKH € iHpOpmariis [11].

Cy0'ektamMu TIpaBOBOrO pekuMy KoH(imeHMiHOT iH(popManii BHCTymarTh ocobu ((pizuyni Ta
FOPUINYHI) — BJIaCHUKM Iti€i iHpopmarii. OcoOaMBICTIO Wi Cy0 €KTIB € Te, M0 y HUX ICHYE€ MOJKIHBICTH
BuOOpPY abo Binbopy HeoOxinHoi iH(opMalii micas o3HaHOMIICHHS 3 HEtO, Mi3HAHHS 11 3MIiCTy, HAKOMMYEHHS YH
niepepoOKH. 3aBIsIKY 11il 03HAI KOXKHUH 13 cy0 €kTiB BUOMpae Ty iHdopmallito, ska Mae JUisl HBOTO iHTepec
(iHHICTB), 1 MOXE BIHECTH i, HAPHUKIIAL, 10 PeKUMY KoHbineHmiiHo1 iHdopmarii (ct. 505 IIK Ykpainn).
Takox opHI€EI0 3 OCOOJMBHUX O3HAaK IMPABOBOTO PEXUMY € 30epekeHHs iHpopMarii 3a cy0 ekToMm, SKui ii
niepenae. Ll o3Haka BUIDIMBAE i3 MOMEpefHBOI Ta i3 ifleanbHOCTI iH(OpMAIlii, BKa3yloun Ha Te, IO MICIs
niepenaBanHs (MOBiIOMIICHHs) iH(opMaril iHIIii 0co0i BOHA 31aTHA 30epiraTucs y CTOPOHH, siKa 1i mepesaa.
®i3uuHO 3a0paT Taky iH(POPMAIIO i3 TaM’ ATi TIOAUHE HEMOXKITHBO (SIK, HAMPUKIIa, pid). ToMy FOpHANIHO
niepeiaBaHHs iHQopMallii He MOXKHA TPUPIBHIOBATH 70 TepelaBaHHs pedi y BiacHicTh. Lliero o3Hakoro
iH(opMallisi CYTTEBO BIIPI3HIEThCS Bifl MaTepialbHHX 00 €KTiB mpaBa (pedeii). Pe3ymbraT mepenaBaHHs
iH(hopMarlii iHIIOMY Cy0 €KTY — HE PO3HOPSDKEHHS IIPaBOM, SKOro Hemae (K y MPaBOYMHAX), & 3MIHCHEHHS
GbaktiuaEX giif 3 00'exkToM (iH(OpPMAIEI0) — ITOBIIOMIICHHS BIZIOMOCTEH KOHKpETHiH 0co0i (ocobam)
a00 PO3IOBCIOKEHHSI 1X cepel HEOOMEeKEHOro Koia ocio [15].
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III0 * CTOCYEThCSI HOPMATHBHO-IIPABOBOrO PETYNIOBAHHS LBOrO PEXUMY, TO TEpertiK IOBOII
3HAYHU, OCKiTbKU KOH(I AeHIiiiHa iH(OpMarlis € GaraTOrpaHHUM 00’ €EKTOM ITpaBa.

Sk Bke OynO 3a3HaueHO, KOH}ineHuiiHa iHGOpManis € miaBuaOM iHPOpMarii mpO Oco0y i He
BUUCPITYETHCS MEPCOHANPHUMH JaHUMH. [IOHATTS KOHOIIeHUIWHOI iH(OpMalii BU3HAUYECHO 3aKOHAMU
Vikpainu «IIpo inpopmamiro» [11] Ta «IIp0 noctyn a0 my6maiunOi indopmanii» [16]. Bararo inmmx
HOPMAaTHBHO-IIPABOBHX aKTiB TAKOXK MPSIMO BH3HAYAIOTH IHPOpMALIiF0 PO OcO0Y, 10 € KOH)I IeHIi HHOFO.
Ile, 30kpema: Koncrurymis Yipaiau — ct. 31, 32; 4. 2 cr. 11 [7]; m. 70. 15, ct. 70 TIonatkOBOro KOmAEKCy
[17]; 4. 8 c1. 6 3Y «IIp0 cBOOORY HepecyBaHHs Ta BiJibHUIT BUOIp mpOxuBaHHsA B Ykpaini» [18]; ct. 10 3Y
«[Ip0 3BepHeHHs rpomaasia»|19]; cr. 16 3Y «IIpo Beeykpaincpkuii iepenuc Hacenenns» [20]; 4. 10 cr. 7
3V «IIpo GiskeHwiB Ta 0Oci0, ski NOTPeOyITh TOAATKOBOr0O a0 THMYAcOBOrO 3axucty» [21]; 4. 1 ct. 98 3Y
«[Ip0 3arambHOOOOB’ I3K0BE JIep)KaBHE TEHCIHe crpaxyBanHs» [22]; cr.895 I{uBiAbHOrO KOmEKCy
Vipainu [14]; 4. 3 ct. 62 3V «IIp0 Tenedauenus ta pagiomoBieHHs» 23]; ct. 19 3V «IIp0 0XOpOHY mpaB
Ha BHHAXOmau | KOpucHi Moxeni» [24]; ct. 15 3Y «lIpo 3abe3neucHus Ge3mneku OCiO, sKi 6epyTh y4acTsb y
KpUMIHATBHOMY CyA04uHCTBI» [25]; c1. 10 3Y «IIpO mepkaBHUil 3aXMCT MpalliBHUKIB Cyqy | mpaBO-
OXOpOHHHUX OpraniB» [26]; 4. 3 ct. 8 3Y «IIp0 nocTym 10 cy0BHX pitieHb» [27] Ta iH.

3Biacu MOKHA JIWTH BHCHOBKY, HIO MPaBOBHH pexXHM KOHOIAeHIIHHOI iHGOpMarlii BU3HAYUTH
JOCUTD CKJIAIHO, KOH(I AeHIiiiHa iH(pOpMAaLlisi MICTUTh KOMEPIiHHY TaEMHUIIO | HOy-xay [12] i, y 3B’s3Ky
3 UM, HE MOXeE ICHyBaTH €IMHOrO MpaBOBOrO PeXUMY Ul pi3HUX BUAIB iH(pOpMarii. [IpaBOBHii pexum
MOXKHA BH3HAYUTH TIJIBKH 1151 iH(OpMALIii 3 OOMEe)EeHUM A0CTYIOM, a 3arajibHOBIIOMa iH(OpMallist He Mae
4iTKO BH3HAYEHOr0 mpaBOBOro pexxumy [13, ¢. 306]. 3 wiero no3utii€ro mOropKyCh, OCKIIBKH 3aralbHUMU
HPUHIUIAMH Bi AKpUTOI iHPOpMariii € BI AKPUTICTh, TOCTYIHICTD | BiIbHUI OOMIH IHpOpMalii€ro, 1110 TaKOX
nepenbaueHO 3akOHOM Ykpainu «IIp0 inpOpmariito», 1o, CBOEK Yeproro, JOBOAMTE, O BCTAHOBICHHS
paBOBOrO peXXKUMY BiakpuTOi iHGOpMarii yckmaanere. 1110 x cTOcyeThes KOHGImeHIiHHOI iHdOpMarii
(kOmepuiiHOI TaeMHHMII | HOy-Xay), BOHa XapaKTepPH3YeThCsS HE3arajJbHOBIIOMICTIO Ta HEJIErKOmOC-
TYITHI CTIO, KOMEPIT HHOIO MiHHICTIO ab0 3HAYYIIICTIO TOIIO, a K HACHi 0K — HeOOXi IHiCTIO 30epeXKeHHS B
TaeMHHUII. BianoBiaHO 0c00a, sika GpakTHYHO KOHTPONIOE Taky iH(OpMallito, MOXe HamaTu 10 Hel JOCTYI
a00 OOMEXHMTH HempaBOMIpHHN AOCTYN TpeTix Oci6. 3 IMMH Ta IHIIMMH O3HaKaMH 3aKOH | TIOB's3ye
npaBOBi Haciaku [15].

TakOx mig yac pO3rJsiay MpaBOBOrO pexumy KOHGDIAEHHiWHOI iHpOpMmanii HeOOXiqHO 3BEpHYTH
yBary Ha BiMOBiJaNbHICTh 32 TOpYyLICHHsS 3aKOHOMABCTBA NpO IH(OpMaIiio, ke MOXE CHPUYUHSATH
JMCIMIUTIHAPHY, aJMIHICTpaTHBHY, IMBIJIBHO-TIPABOBY | KPUMIHAIBHY BiAMOBIdadbHICTh. Y wiil pOOOTI
OCOOJIMBY yBary MpHijIeHO HUBIIFHO-PABOBOMY peXUMy KOHGIAEHIIHHOI iHpopMmallii, TOMy HEOOXiaHO
3BEpHYTH yBary came Ha IUBIJNbHY BiAmOBimameHicTe. Ilei BuA BiAMOBIimaapHOCTI He mepeabadae Mip
noKapaHHs Ta 3a (OpMOI0 € MarepiabHOK KOMIICHCAIl €10, 110 BHIUIAYy€e MOPYIIHUK OcOOi, siKiit Oyia
3anofisiHa IIKOAAa y 3B'S3KY 3 HE3aKOHHMM TIOIIMPEHHSM BiIOMOCTeW mnpO 1l mpuBaTHE JKUTTA, IO
CTAHOBJISITH OCOOUCTY YH CiMEIHY TAEMHHIIIO.

3rigno 3i crarreto 201 [{uBinbHOro komexcy Ykpainu (mami — 1K) OcOOucTHMH HeMaiiHOBUMHU
Omaramu, siki OXOpOHSIFOTHCS IMBITEHIM 3aKOHOTABCTBOM, €. 370pPOB’ S, JKUTTS, Ye€CTh, TIAHICTE i Jim0OBa
penytaiisi; iM'si (HaliMeHyBaHHs); aBTOPCTBO; cBOOOA JIiTepaTypHOi, XyJAOKHBOI, HAYKOBOI Ta TeXHI4HOL
TBOpYOCTI TOMO. BianoBigHO 10 Kouctutymii Ykpainu skutTst | 370pOB’ s JIIOMHY, 11 Y4eCTh | TiJHICTB,
HEeOTOPKaHHICTh | 6e3eKa BU3HAIOThCST HAWBHIIOK COMi albHOMO HiHHICTO [14].

Yacruna 2 crarti 200 LKY nepenbauae Takuii BUMagoOKk — cy0’ €KT BiZHOCUH y cdepi iHPOpmarrii
MO)Xe BUMAaraT yCyHEHHs MOpYIIeHb HOro mpasa Ta BiJIIKOAyBaHHS MOPaJIbHOI IIKO/H, 3aBIAaHOI TAKUMU
npaBONOpyeHHsME. MOpasbHa mKOza, 3ri JHO 3 HopMamu ctati 23 IIKY, nonsrae 30kpema y IyIeBHUX
CTpaXKAaHHsX, KUX (i3ruyHa Oc00a 3a3Hana y 3B's3Ky 3 MPOTUIPABHOK MOBEJIHKOK M0N0 Hel caMmoi,
4iIeHIB 11 ciM'T un Giu3bKux poandis [14].

TakOx BaxuBO 3a3HaunTH, O cT. 505 I{UBiIbHOr0 KOMEKCy YKpainu nepeabadeHO KOMepiitHy
TAEMHHUIIO, MO € PI3HOBHAOM KOHGQIAeHIIHHOI iHpOpMamii, a came: KOMEpI[iHHOK TAEMHHICIO €
iH(OpMarlis, sika € CeKpeTHOK B TOMY pO3yMiHHI, 1110 BOHA 3arajioM 4d B MEBHI# GpOpmi Ta cykymHOCTI 1i
CKJIQJOBHX € HEeBiJOMOI Ta HE € JIErKOAOCTYIHOK [uisi Oci0, siki 3BMYAifHO MarOTh CIpaBy 3 BUIOM
inOpmarii, 10 SKOrO BOHA HAJICKHUTh, Y 3B 3Ky 3 UM Mae KOMepIiiHy HIHHICTH Ta Oyja mpeaMeToM
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a/ICKBaTHUX KOHKPETHHM OOCTaBHHaM 3aXOIiB IIOMO0 30epekeHHs ii CEKPEeTHOCTI, BKUTHX OCO00I0, sKa
3aKOHHO KOHTPOIIOE 1110 iH(OpMarito. IuBinpHUM KOTEKCOM nependadeHa KOHGIaeHiiHicTh OnepskaHOl
cTOpOHamu iH(pOpMmariii y 10rosopax (ct. 892, 895, 1121 11K) [14].

J10 pi3HOBHIiB KOH(DIACHIIHHOI iHdOpMarii, 3a pO3ronOUICHHsT KOi MependadyeHa KpuMiHaIbHA
BI JIMOBI TAJTbHI CTh, HAJICKUTH, HAPUKIIAI, Taka iHOpMAIlis: MeJMYHa TAEMHHUIISA, TAEMHHIISA JTHCTYBaHHS,
TAEMHHUIST TOMOCYBAHHS, TAEMHUIIS YCUHOBJICHHs (ya04epiHHs), HOTapiajdbHa TA€MHHUISL, KOMepIliiiHa Ta
OaHKIBChbKAa TAEMHHMIIA, aJBOKATChKa TAE€MHUIISI, KOH(IeHIiiHa iH(GOpMaIis mpO OcO0y, KOMIT I0TepHA
iH(OpMmarlist 3 OOMEKEHUM TOCTYIIOM.

Orxe, mi 1 MpaBOBHM PEKMMOM KOH(I IeHI ifHOI iH(pOpMalli1 HeOOXIAHO pO3yMITH CYKYITHICTh O3HAK
i OcOONMBOCTEH, MPUTAMAHHUX id, BPaXxOBYHOYM MNEBHI LUBITHHO-TPABOBI HACIHIAKK. Asie HEOOXiIHO
3BEpPHYTH yBary Ha Te, IO Oyap-sika iH(OpMallis He € 3aralbHUM MOPHIMYHAM TEPMIHOM | HE Mae
3arajJbHUX BIACTHBOCTEH 00’ €KTiB IUBIIHHOrO MpaBa.

Ha mizcraBi Buie3a3HayeHOrO0 MOKHA CTBEPKYBATH, 1110 BUSHAYKMTH | TOCII JUTH MPABOBUI PEIKUM
KOH(DI neHi iHOiI iH(OpMarii 10BoJi BayKKO, OCKIJIBKH 1iei Bua IH(GOpMarii € GararOrpaHHUM 00’ €KTOM |
MOXE TMepexpelyBaTiCsl Y pi3HUX MpaBOBiHOCHHAX. MexaHi3M MpaBOBOrO peryioBaHHs |H(OpMaIii,
KOH(DI neHIiiHOi iHdOpMmarii Oyae IHImUM — BiMiHHMM Bijx pedei i Bijg 00 €KTiB mpaBa iHTEIEKTyaaIbHOL
BJIaCHOCTI, OCKIJIbKM Hi 3a JONOMOrOr BiHAMKAIIWHOrO MMO30BY, HI OOHHM i3 3aKOHIB mpaBa
IHTEJIEKTYa IbHOI BJTaCHOCTI 1X 3aXMCTHTH He MOXHa [15].

Omxe, aIMIHICTPAaTHBHO-NIPABOBHI PEXUM € CYKYIHICTIO HOPM IpaBa, MI0 MOXKE BH3HAYATHCH SIK
CKJIaJI0Ba YaCTHHA HOPMATHBHO-TIPABOBOI CHCTEMH IIPaBa Ta Ma€ 3arajJbHONPABOBI, CyOCTAHI[IOHAIbHI O3HAKH,
3YMOBJICHI CrieI]ikor MmpeaMeTa Ta METOAY MPAaBOBOrO PEery/IroBaHHS. BakMBO BKa3aTu Ha CIOPITHEHICTh
HPaBOBHX KOHCTPYKIIiH KaTeropii mpaBoBOTro PeXKUMY Ta KaTeropil MpaBoBOro iHCTUTYTY [28].
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